Attorney Docket No.: PHO 99001 C 
IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 



In re Application of: Bennett 



Art Unit: 2626 



Serial No.: 10/684,357 



Examiner: Martin Lerner 



Filed; October 10, 2003 



For: Distributed real time speech 
recognition system 



NOTICE OF CONCURRENT LITIGATION PROCEEDINGS 
PROVIDED PURSUANT TO MPEP 2001.06(c) 



Commissioner for Patents 
P.O. Box 1450 
Alexandria, VA 22313-1450 

Sir- 
Pursuant to 37 C.F.R. § 1.56 and MPEP 2001.06(c) the Patent Owner 
hereby submits the present Notice of Concurrent Litigation Proceeding involving 
two different litigations. They are: 

• A lawsuit for patent infringement filed in the Northern District of 
California under the case identifier CV 08-0863. This action is 
against Wells Fargo Bank for infringement of patents 6,665,640; 
6,633,846; 7,050,977 and 7,277,854, which contain subject matter 
related to the present application. Additional materials are 
presented, including 1) a copy of the Complaint filed by Phoenix; 2) 
a copy of the Answer filed by defendant Wells Fargo. 

• A lawsuit for patent infringement filed in the Central District of 
California under the case identifier CV 08-0984. This action is 
against DirectTV for infringement of patents 6,615,172; 7,050,977; 
7,139,714 and 7,225,125, which contain subject matter related to 



the present application. Additional materials are presented, 
including 1) a copy of the Complaint filed by Phoenix; 2) a copy of 
the Answer filed by defendant DirectTV. 

The present claims stand on their own; however the present application 
does derive priority from such patents and other applications, and does relate to 
similar subject matter. Nothing in these pleadings, or any other materials from 
such case, are believed to be material to the present application. They are 
provided solely to comply with the PTO's procedures covering such disclosures. 



July 2, 2008 

2030 Addison Street 

Suite 610 

Berkeley, CA 94704 
(510) 540-6300 
(510) 540-6315 



Respectfully submitted, 




J. Nicholas Gross 
Registration No. 34,175 
Attorney for Patent Owner 
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R. Joseph Trojan CA Bar No. 137,068 
trojan@trojaaIawofrlces.coiii 
TROJAN LAW OFFICES 
9250 Wilshirc Blvd., Suite 325 
Beverly Hills, CA 90212 
Telephone: 310-777-8399 - 
Facsimile: 310-777-8348 

Attorneys for Plaintiff, 
PHOENIX SOLUTIONS, INC, 



UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF CALIFORNIA BhdQ 



PHOENIX SOLUTIONS, INC., a 
California corporation, 

Plaintiff 



v. 



WELLS FARGO & COMPANY, a 
Delaware corporation, 

Defendant 
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COMPLAINT FOR DAMAGES AND 
INJUNCTIVE RELIEF FOR 
MFRINGEM1NT OF U.S. PATENT 
NOS. 6,633,846, 6,665,640, 7,050,977 
AND 7,277,854 UNDER 35 U.&C. § 
271 AJVD DEMAND FOR JURY 
TRIAL PURSUANT TO FED. R. CIV. 
PROC., RULE 38 
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V 

Plaintiff. PHOENIX SOLUTIONS, INC. (hereinafter "Plaintiff* or 
"Phoenix"), hereby complains against Defendant, WELLS FARGO & COMPANY 
(hereinafter "Defendant" or "Wells Fargo"), as follows: 

L. This is a civil action for patent infringement arising under the patent 
laws of the United States, 35 U.S.C. § 271 etseq. 

* JUSJBi CMiiia 

2. Plaintiff is a corporation organized and existing under the laws of the 
State of California, with a place of business at 634 Georgia Avenue, Palo Alto, 
California, 94306. 

3. Upon information and belief, Defendant is a corporation organized and 
existing under the laws of the State of Delaware with a place of business at 420 
Montgomery Street, San Francisco, California, .94 163. 

H. FACTUAL BACKGROUND 

4. Plaintiff is the owner by assignment of U.S. Patent No*. 6.633,846, 
6,665,640, 7,050,977, and 7,277,854 (hereinafter "Patents in Suit") directed to 
"speech recognition software**, 

5. Plaintiff Phoenix developed the next generation of speech recognition 
systems that give users the ability to have a verbal conversation with a computer 
about a subject on which the computer has been programmed to process and 
generate intelligent responses. One of the first applications of this new technology 
was its use in telephone customer service lines where the customer calls a computer 
and a "virtual customer service agent" answers the line and interacts with a caller 
using "natural speech" akin to a live person. 

6. Phoenix encompasses the life work of a pioneer in the field of 
computer-based speech recognition, Dr. fan Bennett. Originally from Jamaica, Dr. 
Bennett graduated with honors from the University of British Columbia and went 
on to receive his Master's and Doctorate degrees in electrical engineering from 
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Stanford University. While at Stanford* Dr. Bennett developed the first practical 
analog processor for speech compression. After graduation he held technical 
engineering positions with several high technology companies and contributed to 
device and product development. As a consultant to the Variable Speech Corp. of 
Tokyo, Japan, he contributed to the development of an analog speech compression 
VLSI speech processor used for audio compression in consumer speech recorders. 
In 1994, Dr. Bennett began the development of a natural language query system 
(NLQS). Subsequently, he founded Phoenix Solutions, where he guided the 
development of algorithms for statistics- and semantics-based signal processing of 
speech that allow a computer to take in natural speech questions and return answers 
mat also sound like natural speech. Dr, Bennett developed various applications for 
his technology, including interactive conversational systems and interactive guides, 
intelligent tutoring systems and form-filling systems. I>r. Bennett is currently at the 
National Science Foundation serving as a Program Director within the Directorate 
of Engineering, Division of Industrial Innovation & Partnerships. 

7. Defendant Wells Fargo is a financial services company that provides 
banking, insurance, investment, mortgage loan, and consumer finance services. In 
connection with its electronic services, Defendant (and/or others on its behalf) 
esiabl khed and operates a number of customer support lines, which can be reached 
tor example at (800) 642-4720 and upon information and belief, other loil^fxee 
phone numbers. The customer support lines employ a natural language interactive 
voice response (IVR) system that includes a virtual agent (hereinafter 
interchangeably referred to as "IVR system"). 

S. The Plaintiffs natural language IVR system is superior to 
conventional touch-tone systems because the caller can simply talk to the system 
using natural language. In contrast, touch-tone IVR systems require the caller to 
select from a series of choices using a more limited telephone keypad. IVR touch 
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tone systems arc also less efficient since they require callers to listen to an entire 
menu of choices and wade through a series of menus before providing a response to 
the caller. Consumers hang up at a greater rate in frustration when they become 
lost in the maze of menus. 

9. The alternative to touch tone menu systems is to employ live 
operators. When compared to live operators, the Plaintiff's IVR system is much 
more cost effective. Based upon industry data, it is estimated that Defendant's use 
of its current IVR system has allowed it to save 93% of the cost it previously 
incurred in providing its customer support line and Defendant's customer 
satisfaction has increased by 30%. 

10. Upon inromtation and belief; Defendant operates its IVR system using 
a combination of telephony hardware and computer server hardware that is 
specifically adapted by Defendant (and/or others on its behalf) to respond to spoken 
questions from callers concerning the Defendant's business. Such hardware uses 
supporting software that includes speech recognition and natural language engines 
used to understand the spoken questions from callers. 

I L Upon information and belief, the speech recognition engine used by 
Defendant is distributed, so that some of the speech-processing operations for 
understanding callers are performed on a client computing system (such as 
telephony platform or other hardware) while other speech processing operations are 
performed on a separate server computing system. Upon information and belief, 
Defendant (and/or others on its behalf) configure such computing systems to 
customize what speech processing operations will take place on such respecti ve 
hardware systems to maximize certain characteristics of the system, and to regulate 
how speech data from the callers is transferred between such systems. 

12. When customers place calls to Defendant's IVR system, they can 
speak in a conversational style as if they were speaking to a real person. 
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Defendant's interactive virtual agent responds to the caller's questions in real-time 
by providing answers in natural speech. The virtual agent has been taught natural 
language dialogues based on information concerning Defendants products 
provided by the Defendant and incorporated into the software. In this manner, the 
virtual agent can understand questions posed by customers concerning Defendant's 
products, and give relevant answers. 

13. Defendant's IVR system uses a speech recognition engine to break 
down the customer's questions into specific words understood by the IVR system. 
For example, the speech recognition engine could determine mat the user has said 
his or her account number. Defendant controls precisely what specific words its 
IVR system will understand as part of its vocabulary by configuring (and/or having 
others configure on its behalf) certain aspects of such client computing system 
and/or server computing system. 

14. Defendant's IVR system employs a natural language engine to 
understand the meaning of the specific words spoken by its customers. The IVR 
system, by understanding the meaning and context of specific words, may 
determine that the customer is asking about a service related problem. Defendant 
controls precisely what interpretation the IVR system should give to various words 
spoken by its customers by configuring (and/or having others configure on its 
behalf) certain aspects of the client computing system and/or server computing 
system, 

15. Based on determining the most likely meaning of the customer's 
specific question, the interactive virtual agent responds with a specific answer. The 
answer may take the form of an audible response from the agent, or it may take the 
form of the IVR system routing the caller to a live person working within the 
appropriate department (such as the service department in the example above). In 
all Instances, Defendant alone controls precisely what responses and actions virtual 
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agent takes, and has configured (and/or has had others configure on its behalf) 
certain aspects of such client computing system and/or server computing system to 
provide such desired responses or actions. 

16. Upon information and belief, Defendant also configured and controlled 
(and/or has had others configure and/or control on its behalf) other aspects of the 
virtual agent's overall behavior, including among other things, the gender, apparent 
age, speech rate, prosody, style and rate of response. These parameters are selected 
and controlled by Defendant to increase customer satisfaction with the customer 
support line. 

17. Upon information and belief, Defendant (and/or others on its behalf) 
desiped, customised and selected the personality exhibited by the virtual agent as 
well. This electronic persona was specifically selected to be appealing and 
attractive to Defendant's customers and to maximize utilization of the IVR system 
by such customers. 

18. Upon information and belief, the information used by Defendant's 
IVR system (including e,g. t the grammar used* specific questions to which it can 
respond, the interpretation of questions, and the answers to be given to customers) 
were derived by Defendant (and/or others on its behalf) from collecting and 
studying data from thousands of actual calls made to Defendant's customer support 
line. Based on this, Plaintiff believes that Defendant (and/or others on its behalf) 
has trained the IVR system with Defendant's call center data that is unique to 
Defendant's business. As a result, the TVR system is tailored to respond with 
appropriate answers to questions posed by Defendant's customer base. 

19. Accordingly, Defendant's IVR system has been customized with 
customer content data that is not available from a third party. This Defendant- 
specific content data is critically important to the behavior and operation of 
Defendant's IVR system, since without it the IVR system would not know what 
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words to recognize from a caller's utterance, how to determine the meaning of such 
words, and/or what answer to give to the caller as a response. 

20. Defendant's TVR system, as noted above, is a combination of 
components, including at least some hardware, software and content which it 
obtained from third parties (third party components). Nonetheless, and cm 
information and belief, Defendant is responsible for and has caused such third party 
components to be combined, adapted and configured (including with such 
Defendant-specific content) in accordance with specific performance, content 
requirements and scenarios of the Defendant's customer support operations. 

21. Consequently, and on further information and belief, the current 
structure and operation of Defendant's IVR system is a result of content 
contributions, performance specifications and operational specifications provided 
by Defendant and configuration/modification of third party components made by 
Defendant (and/or others on its behalf). Such third party components - as currently 
available from such third parties - by themselves would not be sufficient to 
implement Defendant's IVR system without Defendant's cooperation, contributions 
and actions, including Defendant's provision of the Defendant-specific content 
data, 

22. On or about June 2, 2006, Plaintiff sent a letter to Defendant, stating 
that the IVR system is covered by one or more claims of the Patents in Suit In that 
letter. Plaintiff included a number of supporting materials to explain its position on 
the Patents, and further extended an uffer to license the Patents in Suit to 
Defendant. On or about June 27, 2006* Defendant responded, informing Plaintiff 
that it needed to investigate the matter and requested identification of the patent 
claims that may be infringed. On or about June 29, 2006, Plaintiff responded to 
Defendant, stating that Defendant may have overlooked the CD enclosed with the 
original letter which has extensive representative claim charts pointing out 
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particularly which claims Plaintiff believes are pertinent to Defendant's system and 
why. Some many months later on October 18, 2007, and having not heard from 
Defendant, Plaintiff sent another letter to Defendant to again negotiate a license and 
requested a response by no later than December 14, 2007. Defendant failed to 
respond in any meaningful way to the licensing offer or the charge of infringement, 
necessitating the filing of this action. 



23. This Court has original subject matter jurisdiction over Plaintiff's 
patent infringement claim pursuant to 28 U.S.C § 1338(a). 

24. This Court has personal jurisdiction over Defendant because 
Defendant's corporate headquarters are located in San Francisco, CA. 

25. Venue properly lies in the Northern District of California pursuant to 
28 U.S.C. §1391 and §1400, because the acts complained of herein have been 
committed and are being committed in this Indicia) District and Defendant is 
subject to personal jurisdiction within the District. 



26. Plaintiff hereby incorporates by reference the allegations contained in 
paragraphs 1 through 25. 

27. Plaintiff is the assignee of the U.S. Patent No. 6,633,846* ("the '846 
Patent"), attached hereto as Exhibit 1, entitled "Distributed Real Time Speech 
Recognition System*'. Plaintiff owns and has standing and capacity to sue and 
recover damages for infringement under the *846 Patent 

28. Defendant has violated Plaintiffs patent rights by operating an IVR 
system covered by at least one claim of the '846 Patent. Wells Fargo's infringing 
IVR system has not been manufactured or authorized in any manner by the 
Plaintiff, 
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29. As a legal consequence of Defendant's infringement, Plaintiff i 5 
entitled to compensation for no less than a reasonable royalty, as well as pre- 
judgment interest and a preliminary and permanent injunction. In the event that the 
Court does not exercise its equitable discretion to award a permanent injunction, 
then Plaintiff is entitled to a judgment that includes a sum equal to the total 
projected value of a compulsory license for the life of the patent at a royalty rate to 
be determined by a jury, discounted to present value, to compensate Plaintiff for 
future infringement 

30. The infringement of the '846 Patent has been willful in that Defendant 
is fully aware of Plaintiffs rights, yet has continued to use the infringing IVR 
system in violation of the patent laws without a good faith basis for believing it 
does not infringe or the patent is invalid. This intentional refusal to respect 
Plaintiff's patent rights constitutes willful infringement under 35 U.S.C. §§ 284 and 
285, thereby enti tling Plaintiff to treble damages and attorneys' fees. 

v. second coun t fqm im^mrnmt w 

wmWb STATES PATENT NO, fi.665.640 

31. Plaintiff hereby incorporates by reference the allegations contained in 
paragraphs I through 25. 

32. Plaintiff is the assignee of the U.S. Patent No. 6,665,640 ("the '640 
Patent") , attached hereto as Exhibit 2, entitled "Interactive Speech Baaed 
Learning/Training System Formulating Search Queries Based on Natural Language 
Parsing of Recognized User Queries". Plaintiff owns and has standing and capacity 
to sue and recover damages for infringement under the '640 Patent 

33. Defendant has violated Plaintiff s patent rights by operating an IVR 
system covered by at least one claim of the '640 Patent. Wells Fargo's infringing 
IVR system has not been manufactured or authorized in any manner by the 
Plaintiff. 
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34. As a legal consequence of Defendant's infringement, Plaintiff i s 
entitled to compensation for no less than a reasonable royalty, as well as pre- 
judgment interest and a preliminary and permanent injunction. In the event that the 
Court does not exercise its equitable discretion to award a permanent injunction, 
then Plaintiff is entitled to a judgment that includes a sum equal to the total 
projected value of a compulsory license for the life of the patent at a royalty rate to 
be determined by a jury, discounted to present value, to compensate Plaintiff for 
future infringement 

35. The infringement of the 4 640 Patent has been willful in that Defendant 
is fully aware of Plaintiff's rights, yet has continued to use the infringing IVR 
system in violation of the patent laws without a good faith basis for believing it 
does not infringe or the patent is invalid. This intentional refusal to respect 
Plaintiffs patent rights constitutes willful infringement under 35 U.S.C. §1 284 and 
285, thereby entitling Plaintiff to treble damages and attorneys' fees, 

VI. THIRD COUOT FO« INPRIMGEM1MT 
OF UMITEP ST ATES PATENT NO. 7,050 J77 

36. Plaintiff hereby incorporates by reference the allegations contained in 
paragraphs 1 through 25, 

37. Plaintiff is the assignee of the U S, Patent No. 7,0S0,977 ("the '977 
Patent"), attached hereto as Exhibit 3, entitled "Speech-Enabled Server for Internet 
Website and Method*. Plaintiff owns and has standing and capacity to sm and 
recover damages for infringement under the "977 Patent. 

38. Defendant has violated Plaintiff s patent rights by operating an IVR 
system covered by at least one claim of the *977 Patent. Wells Fargo*s infringing 
IVR system has not been manufactured or authorized in any manner by the 
Plaintiff. 
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39. As a legal consequence of Defendant's infringement, Plaintiff i s 
entitled to compensation for no less than a reasonable royalty, as well as pre- 
judgment interest and a preliminary and permanent injunction. In the event that the 
Court does not exercise its equitable discretion to award a permanent injunction, 
then Plaintiff is entitled to a judgment that includes a sum equal to the totAl 
projected value of a compulsory license for the life of the patent at a royalty rate to 
be determined by a jury, discounted to present value, to compensate Plaintiff for 
future infringement. 

40. The infringement of the '977 Patent has been willful in that Defendant 
is fully aware of Plaintiffs rights, yet has continued to use the infringing IVR 
system in violation of the patent laws without a good faith basis for believing it 
does not infringe or the patent is invalid. This intentional refusal to respect 
Plaintiff's patent rights constitutes willful infringement under 35 U.S.C. §§ 284 and 
285, thereby entitling Plaintiff to treble damages and attorneys* fees. 

VIL FOURTH COUN T FOR INFRINGEMENT 
OF UNITED STATES PATENT NO. 7,277,354 

41. Plaintiff hereby incorporates by reference the allegations contained in 
paragraphs 1 through 25. 

42. Plaintiff is the assignee of the U.S. Patent No. 7,277,854 ("the ' 854 
Patent"), attached hereto as Exhibit 4, entitled "Speech Recognition System 
Interactive Agent". Plaintiff owns and lias standing and capacity to sue and recover 
damages for infringement under the '854 Patent 

43. Defendant has violated Plaintiffs patent rights by operating an IVR 
system covered by at least one claim of the *854 Patent. Wells Fargo's infringing 
IVR system has not been manufactured or authorized in any manner by the 
Plaintiff. 
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44. As a legal consequence of Defendant's infringement, Plaintiff is 
entitled to compensation for no less than a reasonable royalty, as well as pre- 
judgment interest and a preliminary and permanent injunction. In the event that the 
Court does not cxereise its equitable discretion to award a permanent injunction, 
then Plaintiff is entitled to a judgment that includes a sum equal to the total 
projected value of a compulsory license for the life of the patent at a royalty rate to 
be determined by a jury, discounted to present value, to compensate Plaintiff for 
future infringement 

45. The infringement of the l 854 Patent has been willful in that Defendant 
is fully aware of Plaintiffs rights, yet has continued to use the infringing IVR 
system in violation of the patent laws without a good faith basis for believing it 
does not infringe or the patent is invalid. This intentional refusal to respect 
Plaintiffs patent rights constitutes willful infringement under 35 U.S.C. §§ 284 and 
285, thereby entiding Plaintiff to treble damages and attorney s* fees. 

15 | VTTT JWMANn FPU HfK¥ TRIAL 

16 46. Plaintiff hereby exercises its right to a jury trial under the Seventh 

17 Amendment to the United States Constitution, and pursuant to Fed. R. Civ. Proc, 
i g Rule 38, demands a jury trial in accordance therewith. 

19 IX.ffiMmiQEJBlMlI 

20 j WHEREFORE, Plaintiff prays for: 

21 a. A preliminary injunction, barring Defendant and all of its agents, 

22 I officers, attorneys, successors, and assigns from manufacturing, importing or using 

23 any system {or components thereof) that infringes upon the '846, the '640, the *977 

24 and the '854 Patents; 

25 I b. A permanent injunction, barring Defendant and all of its agents, 

26 officers, successors and assigns from manufacturing, importing or using any system 
2? 

28 COMPLAINT -12- 



1 

2 

3 
4 
5 

6 
7 
8 
9 
10 
11 
12 
13 
U 
15 
H 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 



Case 4:08-cv-00863-S8A Document 1 Red 02/08/2008 Page 13 of 13 



(or components thereof) that infringes upon the 4 846, the *640\ the '977 and the 
'854 Patents; 

c. That Defendant be required to account to Plaintiff for all savings and 
revenues realized by Defendant and any subsidiary and any partner company of 
Defendant from the use of IVR systems infringing the *846, the '640, the '977 and 
the '854 Patents; 

d. A judgment for compensatory damages, not less than reasonable 
royalty, suffered as a result of the patent infringement as well as prejudgment 
interest; 

e. A judgment including a sum equal to a the total projected value of a 
compulsory license for the life of the patents, discounted to present value, to 
compensate Plaintiff for future infringement in the event that a permanent 
injunction is not awarded; 

£ Treble damages and attorneys' fees pursuant to 35 U S C. §§ 284 and 
285 for wiilfiil mftingement of the 4 846, the '640, the *977 and the '854 Patents by 
Defendant; and, 

g. Any and all other relief that the Court deems proper. 

Respectfully submitted, 

TROJAN LAW OFFICES 
by 



Dated: February 6, 2008 

COMPLAINT 




R. Joseph Trojan 
Attorney for Plaintiff, 
PHOBNLX SOLUTIONS, INC. 

-13- 



1 

2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
IS 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 



4:Q8-cv-00863-SBA 



Document 15 



Filed 03/24/2008 Page 1 of 21 



KEKER & VAN NEST, LLP 
DARALYNJ. DURDE- #169825 
EUGENE M. PAIGE - #202849 
RYAN M. KENT - #220441 
SANDEEP MTIRA - #244054 
710 San some Street 
San Francisco, CA 94111-1704 
Telephone: (415)391-5400 
Facsimile: (415)397-7188 

Attorneys for Defendant 
WELLS FARGO & COMPANY 



UNTIED STATES DISTRICT COURT 
NORTHERN DISTRICT OF CALIFORNIA 
OAKLAND DIVISION 



PHOENIX SOLUTIONS, INC., a California 
corporation, 



Pkiniifi; 



v. 



WELLS FARGO & COMPANY, a Delaware 
corporation, 

Defendant 



CaseNo.CV08G863~SBA 

AMEKDED ANSWER 
DEMAND FOR JOKY TRIAL 



Defendant WeUs Fargo & Company ("WeUs Fargo") answers Phoenix Solutions, Inc/s 
CThoenix's*') complaint t^^miplainf) as follows: 

1. Wells Fargo admits that the Complaint piupoits to recite an action for 
infragement under die patent laws of the United States. 

I THE PARTIES 

2 Wells Fargo denies that Phoenix is a corporation organized and existing under the 
laws of the State of California; WeUs Fargo lacks knowledge or information sufficient to form a 
belief about the truth of the remainder of the allegations in tMs paragraph and, on that basis, 
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denies the remainder of the allegations in this paragraph. 

3. Admitted. 

IL FACTUAL BACKGROUND 

4. Wells Fargo lades knowledge or information sufficient to form a belief about the 
truth of the allegations in this paragraph and, on that basis, denies die allegations in this 
paragraph. 

5. Wells Fargo lacks knowledge or information sufficient to form a belief about the 
truth of the allegations in this paragraph and, on mat basis, denies the allegations in this 
paragraph. 

6. Wells Fargo lacks knowledge or information sufficient to form a belief about the 
truth of the allegations in this paragraph and, on that basis, denies die allegations in this 
paragraph. 

7. Denied. 

8. Wells Fargo lacks knowledge or information sufficient to form a belief about the 
truth of the allegations in this paragraph and, on that basis, denies the allegations in this 
paragraph. 

9. Wells Fargo lacks knowledge or information sufficient to form a belief about die 
truth of the allegations in this paragraph and, on that basis, denies the allegations in this 



paragraph. 




10. 


Denied. 


11. 


Denied. 


12. 


Denied. 


13. 


Denied. 


14. 


Denied. 


15. 


Denied. 


16. 


Denied. 


17. 


Denied. 


18. 


Denied. 
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19. Denied. 

20. Denied. 

21. Denied. 

22. Wells Fargo admits that, on or about June 2, 2006, J. Nicholas Gross of the Trojan 
Law Offices sent a letter addressed to lames Strother, purportedly on behalf of Phoenix, in which 
Mr. Gross stated that die "speech based electronic agent" that Mr. Gross apparently assumed was 
operated by Wells Fargo "is very likely covered one or more claims of the Phoenix portfolio in 
this area." Wells Fargo admits mat the letter listed TJ.S. Patent Nos. 6,633,846, 6,616,172, 
6,665,640, and 7,050,977 and a pending publication, Publication No. 2004^117189. Wells 
Fargo further admits that the letter stilted that "we request mat you please review the enclosed 
materials, and let us know within 30 days if Wells Fargo is interested in securing a license to the 
above technologies" Wells Fargo admits mat, on or about June 27, 2006, Walter Under pointed 
out in a letter to Mr. Gross that Mr. Gross had failed to identity any specific claims that were 
infringed and had not provided any specific reasons why any such claims were infringed. Wells 
Fargo admits that, on or about June 29, 2006, Mr. Gross replied by letter to Mr. Linder that 
Wells Fargo may have overlooked a CD enclosed with the original letter. Wells Fargo admits 
that, on or about October 18, 2007, R. Joseph Trojan, purportedly representing Phoenix, sent a 
letter to Mr. Linder stating, inter alia, "the only rational choice is for Wells Fargo to solicit more 
favorable treatment as a willing licensee man the terms it would receive as a defendant in 
litigation" The letter further demanded that Wells Fargo "disclose its call volume for each of 
the past three years for its interactive natural language processing customer support lines. 7 ' 
Wells Fargo denies the remainder of the allegations in this paragraph. 

HI. JURISDICTION AND VENUE 

23. This paragraph states no more than a legal conclusion to which no response is 
required. 

24. This paragraph states no more man a legal conclusion to which no response is 
required. 

25. This paragraph states no more than a legal conclusion to which no response is 
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required. 



IV. FIRST COUNT FOR INFRINGEMENT 



26. Wells Fargo repeats and realleges its responses set forth in paragraphs 1-25 

above. 

27. Wells Fargo admits that what purparts to be a copy of US. Patent No. 6,633,846 
C * 846 patent") is attached to the Complaint as Exhibit I . Wells Fargo admits that the ' 846 
patent is entitled "Distributed Real Time Speech Recognition System " Wells Fargo lacks 
knowledge or information sufficient to form a belief about the troth of the remainder of the 
allegations in this paragraph and, on that basis, denies therenminder of the allegations in this 



28. Denied. 

29. Denied 

30. Denied. 

V. SECOND COUNT FORlNFIgNGEMENT 
OFl MTOSMmM™ 

31. Wells Fargo repeats and realleges its responses set forth in paragraphs 1-25 

above. 

32. Wells Fargo admits that what purports to be a copy of U.S. Patent No. 6,665,640 
C '640 patent") is attached to die Complaint as Exhibit 2. Wells Fargo admits that the ' 640 
patent is entitled "Interactive Speech Based Leainh^Training System Fcmmlating Search 
Queries Based on Natural La^^ WeHs Fargp lacks 
knowledge or Mormation sufficient to form a belief about the truth of the remainder of the 
allegations in this paragraph and, on that basis, denies the remainder of the allegations in this 
paragraph. 

33. Denied 

34. Denied 

35. Denied 
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VI. THIRD COUNT FOR INFRINGEMENT 

OFU ~ 



til 1 1 a as tx i *i sx i aci kmmkikm. 



36. Wells Fargo repeats and realleges its responses set forth in paragraphs 1 - 25 

above. 

37. Wells Fargo admits mat what purports to be a copy of U.S. Patent No. 7,050,977 
C '977 patent") is attached to me Complaint as Exhibit 3. Wells Fargo admits that the '977 
patent is entitled '"Speech-Enabled Server for Internet Website and Method." Wells Fargo lacks 
knowledge or information sufficient to form a belief about the truth of the remainder of the 
allegations in this paragraph and, on mat basis, denies the remainder of the allegations in this 



38. Denied. 

39. Denied. 

40. Denied. 



VEL F OURTH COUNT FORINFRMGIMENT 



: 1 1 1 a as *i% i $i i sro kmm*m: » 



41. Wells Faigo repeats andrealleges its rehouses set forth in paragraphs 1-25 

above. 

42. Wells Fargo admits that what purparts to be a copy of US. Patent No. 7,277,854 
f '854 patent") is attached to the Cois^kint as Exhibit 4. Wells Fargo admits that the ' 854 
patent is entitled ts Speech Rec^goition System Interactive Agent" Wells Fargo lacks knowledge 
or information sufficient to form a belief about die truth of the remainder of die allegations in 
this paragraph and, on that basis, denies the remainder of the allegations in this paragraph. 

41 Denied. 

44. Denied. 

45. Denied. 

\m DEMAND FOR JURY TRIAL 

46. This paragraph demands a jury trial and accordingly no response is necessary for 
this paragraph. 
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IX. PRAYER FOR RELIEF 

47. Wells Fargo denies each allegation of the Complaint not expressly admitted 

herein 

AFFIRMATIVE DEFENSES 
FIRST AFFIRMATIVE DEFENSE 

48. On information and belief; the "846 patent is invalid because it fails to enable a 
person of ordinary skill in the ait to make and/or use the purported inventions claimed therein as 
required by 35 U.S.C. § 1 11 

SFXOND AFFIRMATIVE DEFENSE 

49. On information and belief, the "846 patent is invalid because it tails to set forth an 
adequate written description of the purported inventions claimed therein as required by 35 U.S.C. 
§112. 

THIRD AFFIRMATIVE DEFENSE 

50. On information and belief, the '846 patent is invalid because it tails to provide the 
best mode known to the putative inventors of practicing the purported inventions claimed therein 
as required by 35 U.S.C. § 111 

FOURTH AFFIRMATIVE DEFENSE 

51. On information and belief the '846 patent is invalid because it tails to safety the 
deimiteness requirement of 35 U.S.C. § 112. 

FIFTH AFFIRMATIVE DEFENSE 

52. On information and belief, the '846 patent is invalid because the purported 
inventions claimed therein are anticipated by prior art under 35 U.S.C. § 102. 

SIXTH AFFIRMATIVE DEFENSE 

53. On information and belief the '846 patent is invalid because the purported 
inventions claimed therein do not meet the reqrrrrement of non-obviousness contained in 35 
U.S.C. § 103. 

SEVENTH AFFIRMAITVE DEFENSE 

54. On information and belief, the '846 patent is invalid because it tails to set forth 
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the proper inventors of the purported inventions claimed in the patent 

EIGHTH AFFIRMATIVE DEFENSE 

55. On information and belief the ' 846 patent is not infringed by Wells Fargo 
because the claim constructions that would be required to find infringement are barred by the 
doctrine of prosecution disclaimer and/or prosecution history estoppel 

NINTH AFFIRMATIVE DEFENSE 

56. On information and belief, the '640 patent is invalid because it fails to enable a 
person of ordinary skill in the art to make and/or use the purported inventions claimed therein as 
reqTiiredby35U.S.C.§112. 

TENTH AFFIRMATIVE DEFENSE 

57. On information and belief, the '640 patent is invalid because it fails to set form an 
adequate written description of the purported inventions claimed therein as required by 3 5 U.S.C. 
§ 112. 

ELEVENTH AFFIRMATIVE DEFENSE 

58. On information and belief the '640 patent is invalid because it fails to provide the 
best mode known to the putative inventors of practicing the purported inventions claimed therein 
Mreo^uiredby 35 U.S.C. § 111 

TWELFTH AFFIRMATIVE DEFENSE 

59. On information and belief the '640 patent is invalid because it fails to satisfy die 
definitene3srequnementof35U.S.C. § 112. 

THIRTEENTH AFFIRMATIVE DEFENSE 

60. On information and beliel the '640 patent is invalid because the purported 
inventions claimed therein are anticipated by prior art under 35 U.S.C. § 102 . 

FOURTEENTH AFFIRMATIVE DEFENSE 

61. On information and belief, the '640 patent is invalid because the purported 
inventions claimed therein do not meet the requirement of non-obviousness contained in 35 
U.S.C. § 103. 
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FIFTEENTH AFFIRMATIVE DEFENSE 

62. On information and belief, the '640 patent is invalid because it fails to set forth 
the proper inventors of die purported inventions claimed in die patent 

SIXTEENTH AFFIRMATIVE DEFENSE 

63. On information and belief, the '640 patent is not infringed by Welk Fargo 
because the claim constructions mat would be required to find infringement are barred by the 
doctrine of prosecution disclaimer and/or prosecution history estoppeL 

SEVENTEENTH AFFIRMATIVE DEFENSE 

64. On information and belief; the '977 patent is invalid because it fails to enable a 
person of ordinary skill in the art to make and/or use the purported inventions claimed therein as 
iequiredby35U.S.C.§U2. 

EIGHTEENTH AFFIRMATIVE DEFENSE 

65. On information and belief; the "977 patent is invalid because it fails to set forth an 
adequate written description of the purported inventions claimed therein as required by 35 U.S.C. 
§112. 

NINETEENTH AFFIRMATIVE DEFENSE 

66. On information and belief, the "977 patent is invalid because it fails to provide the 
best mode known to the putative inventors of practicing the purported inventions claimed therein 

i required by 35 US.C.f 111 

TWEN11E1H AFFIRMATIVE DEFENSE 

67. On information and belief, the '977 patent is invalid because it Mis to satisfy the 
defmiteness requirement of 35 U.S.C. § 112. 

TTVENTY-FIRST AFFIRMATIVE DEFENSE 

68. On information and belief the '977 patent is invalid because the purported 
inventions claimed therein are anticipated by prior art under 35 U.S.C. § 102. 

TWENTY-SECOND AFFIRMATIVE DEFENSE 

69. On information and belief, the '977 patent is invalid because the purported 
inventions claimed therein do not meet the requirement of non-obviousness contained in 35 

8 
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U.S.C. § 103. 

TWENTY-THIBD AFFIRMATIVE DEFENSE 

70. On information and belief tbe '977 patent is invalid because it Ms to set forth 
the proper inventors of die purported inventions claimed in die patent 

TWENTY-FOURTH AFFIRMATIVE DEFENSE 

71. On infonnation and belief the '977 patent is not infringed by Wells Fargo 
because the claim constructions that would be required to find infringement are barred by the 
doctrine of prosecution disdainier and/or prosecution history estoppel 

TWENTY-FIFTH AFFIRMATIVE DEFENSE 

72. On information and belief the '854 patent is invalid because it fails to enable a 
person of ordinary skill in the art to make and/or me the purported inventions claimed therein as 
reo^riredby35U.S.C.§m. 

TWENTY-SIXTH AFFIRMATIVE DEFENSE 

73. On information and belief, the '854 patent is invalid because it fails to set forth an 
adequate written description of the purported inventions claimed therein as required by 3 5 U.S.C. 
§ 112. 

TWFJCTY-SEVENTH AFFIRMATIVE DEFENSE 

74. On information and belief the '854 patent is invalid because it fails to provide the 
best mode known to the putative inventors of practicing the purported inventions claimed therein 
as required by 35 US.C. § 112 

TWENTY-EIGHTH AFFIRMATIVE DEFENSE 

75 . On information and belief the '854 patent is invalid because it fails to satisfy the 
defmiteness requhement of 35 US.C. § 112. 

TWENTY-NINTH AFFD3MATTVE DEFENSE 

76. On information and belief the '854 patent is invalid because the purported 
inventions claimed therein are anticipated by prior art under 35 U.S.C. § 102, 

THIRTIETH AFFIRMATIVE DEFENSE 

77. On information and belief the '854 patent is invalid because the purported 
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inventions claimed therein do not meet the requirement of non-obviousness contained in 35 
U.S.C. § 103. 

THIRTY-FIRST AFFIRMATIVE DEFENSE 

78. On information and belief the '854 patent is invalid because it tails to set form 
the proper inventors of the purported inventions claimed in the patent 

THIRTY-SECOND AFFIRMATIVE DEFENSE 

79. On information and belief, the '854 patent is not infringed by Wells Fargo 
because the claim constructions mat would be required to find infringement are barred by the 
doctrine of prosecution disclaimer and/or prosecution history estoppel. 

TORTY-THIRD AFFIRMATIVE DEFENSE 

80. Onm&nmticonandbetie^ 
doctrine of laches. 

THIRTY-FOURTH AFFIRMATIVE DEFENSE 

81. On information and belief Phoenk's daims for damages are lto 
barred by its failure to comply with the provisions of 35 U.S.C. § 287. 

THIRTY-FIFTH AFFIRMATIVE DEFENSE 

82. On information and belief Phoenix's claims for infringement of the '846 patent 
are barred in whole or in part by its failure to comply with the duty of candor before the United 
States Patent and Trademark Office ("USPTXT). Phoenix misrepresented or omitted material 
information in prosecuting die '846 patent The materiality of the information that was omitted 
is confirmed by die fact mat, as explained further below, in each instance the reference in 
question was cited to Phoenix by a patent examiner owrseeing die prosecution of a patent 
application seeking to claim related subject matter, and die reference was cited as a ground for 
rejecting the claims of that pending application. That demonstrates that a reasonable examiner 
would have likely considered the withheld information relevant in assessing the patentability of 
the claims here. Further, on information and belief. Phoenix withheld the information with the 
intent to deceive die USPTO. Phoenix's intent to deceive the USPTO can be inferred from the 
fact mat it repeatedly failed to cite material prior art of which it was made aware during the 
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course of prosecuting related applications. Illustrative examples of such failures to disclose 
material prior ait of which Wells Fargo is currently aware are discussed below. As a result of at 
least these omissions, the '846 patent is unenforceable due to inequitable conduct 

83. During the time mat the '846 patent was pending before the TJSPTO, Phoenix was 
aware of US. Patent No. 5,615,296 to Stanford. Phoenix became aware of the Stanford patent 
no later man May of 2002, when the Examiner in the '640 patent prosecution mailed an Office 
Action rej ecting the claims of the '640 patent, based in part on obviousness over the Stanford 
patent 

84. Well over three months later, in September of 2002, Phoenix submitted a 
supplemental Information Disclosure Statement That IDS contained no mention of die Stanford 
patent Days after that Phoenix submitted a set of amendments and arguments intended to 
overcome the Esaminfr's prior rejection of the claims of the '846 patent Still no mention was 
made of the Stanford patent, despite the &et that Phoenix had attempted at length to distinguish 
the Stanford patent m the *640 patent prosecution. 

85. On March 12, 2003, the Examiner gave notice of allowance of all claims of the 
'846 patent PhoeimstiE Med to disclose to 

may well have led the USPTO to withdraw its notice of allowance of the claiira. 

86. The *846 patent reflects on its face that the Stanford patent was never considered 
by die Examiner during its prosecntion. Notably, the attorney prosecuting both the "846 patent 
and the '640 patent was the same: I Mcholas Gross. By intentionally felling to submit this 
material reference. Phoenix committed inequitable conduct, and the '846 patent is unenforceable. 

87. Also during die time that the T 846 patent was pending be&re the USPTO, Phoenix 
was aware of U S. Patent No. 54*83,190 to Trower. Phoenix became aware of the Trower patent 
no later than May of 2002, when die Examiner in the "640 patent prosecution mailed an Office 
Action rej ecting the claims of the *640 patent, based in part on obviousness over die Trower 
patent 

88. Well over three months later* in September of 2002, Phoenix submitted a 
supplemental Information Disclosure Statsnent That IDS contained no mention of the Trower 
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patent Days after that, Phoenix submitted a set of amendments and arguments intended to 
overcome die Examiner's prior rejection of the claims of the ' 846 patent Still no mention was 
made of the Trower patent 

89. On March 12, 2003, the Examiner gave notice of allowance of all claims of the 
'846 patent. Phoenix still failed to disclose to the USPTO the Trower patent, a reference that 
may well have led the USPTO to withdraw its notice of allowance of the claims. 

90. The '846 patent reflects on its face that the Trower patent was never considered 
by the Examiner during its prosecution. Notably, the attorney prosecuting bom the "846 patent 
and the '640 patent was the same: J. Nicholas Gross. By intentionally failing to submit this 
material reference, Phoenix committed inequitable conduct, and the '846 patent is unenforceable. 

THIRTY-SIXTH A&HBMATWE DEFENSE 

91 . On info rmation and belief, Phoenix' s claims for infringement of the *640 patent 
are bailed m whole or in part by its fafltee to con^ly with the dutjr of candor before the USPTO. 
Phoenix misrepresented or omitted material information m prosecuting the J 640 patent The 
materiality of the information that was omitted is confirmed by the feet that, as explained further 
below, in each instance the ii&reiiceraq^ 

overseeing the prosecution of a patent application seeking to claim related subject matter, and the 
reference was cited as a ground for rejecting the claims of that pending application. That 
demonstrates that a reasonable fcmmner would have likely considered the withheld information 
relevant in assessing the patentability of die claims hem. Further, on information and belief, 
Phoenix withheld the Monnation with the intent to deceive die USPTO. Phoenix's intent to 
deceive die USPTO can be inferred Iran the fact that it repeatedly foiled to cite material prior art 
of which it was made aware dnring thecoma of p^^ Illustrative 
examples of such failures to disclose material prior art of which Wells Fargo is currently aware 
are discussed below. As a result of at least these omissions, the '640 patent is unenforceable due 
to inequitable conduct. 

92. During the time that the *640 patent was pending before the USPTO, Phoenix was 
aware of US. Patent No. 5*737,485 to Flanagan. Phoenix became aware of die Flanagan patent 
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no lata than September of 2001, when die Examiner in die '846 patent prosecution mailed an 
Office Action rejecting the claims of die '846 patent, based in part on obviousness over the 
Flanagan patent 

93. A year later, in September of 2002, Phoenix submitted a set of amendments and 
responses to the USPTO's Office Action rejecting die claims of the '640 patent. Phoenix made 
no mention of the Flanagan patent at that time. Shortly thereafter, Phoenix submitted another 
supplemental Information Disclosure Statement to the USPTO. Yet Phoenix again made no 
mention of the Flanagan patent. 

94. The '640 patent reflects on its face that die Flanagan patent was never considered 
by die Examiner during its prosecution. Notably, die attorney prosecuting both the ! 640 patent 
and the '846 patent was die same: J. Nicholas Gross. By intentionally failing to submit this 
material reference, Phoenix committed inequitable conduct, and the '640 patent is unenforceable. 

95. During the time that die '640 patent was pending before die USPTO, Phoenix was 
aware of US. Patent Ho. 5,265,014 to Haddock. Phoenix became aware of the Haddock patent 
no later than September of 2001, when the Examiner in the '846 patent prosecution mailed an 
Office Action rej ecting the claims of die '846 patent, based in part on obviousness over die 
Haddock patent 

96. A year later, in September of 2002, Phoenix submitted a set of amendments and 
responses to die USPTO's Office Action rejecting the claims of the '640 patent. Phoenix made 
no mention of the Haddock patent at that time. Shortly thereafter, Phoenix submitted another 
supplemental Information Disclosure Statement to the USPTO. Yet Phoenix again made no 
mention of the Haddock patent 

97. The '640 patent reflects on its face that the Haddock patent was never considered 
by the Examiner during its prosecution. Notably, the attorney prosecuting bom die "640 patent 
and die '846 patent was the same: J. Nicholas Gross. By intentionally failing to submit this 
material reference, Phoenix committed inequitable conduct, and the 5 640 patent is unenforceable. 

98. During me time that the '640 patent was pending before die USPTO, Phoenix was 
aware of US. Patent No. 636,090 to Chou. Phoenix became aware of the Chou patent no later 
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than May of 2002, when the Fxammer in the '846 patent prosecution mailed an Office Action 
rejecting the claims of the '846 patent, based in part on obviousness over the Chou patent 

99. A few months later, in September of 2002, Phoenix submitted a set of 
amendments and responses to the USPTO's Office Action rejecting the claims of the '640 patent- 
Phoenix made no mention of the Chou patent at that time. Shortly thereafter, Phoenix submitted 
another supplemental Information Disclosure Statement to die USPTO. Yet Phoenix again made 
no mention of the Chou patent 

100. The *640 patent reflects on its face mat the Chou patent was never considered by 
the Examiner during its prosecution. Notably, the attorney prosecuting bom die '640 patent and 
the '846 patent was the same: I. Nicholas Gross. By intentionally failing to submit this material 
reference, Phoenix committed inequitable conduct, and die '640 patent is unenforceable. 

THIRTY-SEVENTH AFFIRMATIVE DEFENSE 

101. On information and belief, Phoenix's claims for infringement of the '977 patent 
are barred in whole or in part by its failure to comply with die duty of candor before the USPTO. 
Phoenix misrepresented or omitted material information in prosecuting the *977 patent The 
materiality of the information that was omitted is confirmed by the fact that, as explained further 
below, in each instance die reference in question was cited to Phoenix by a patent examiner 
overseeing the prosecution of a patent application seeking to claim related subject matter, and the 
reference was cited as a ground for Kgecting the cla^ That 
demonstrates that a reasonable examiner would have likely considered the withheld information 
relevant in assessing the patentability of the claims here. Further, on information ami belief, 
Phoenix withheld the information with die intent to deceive die USPTO. Phoenix's intent to 
deceive the USPTO can be inferred from the feet that it repeatedly failed to cite material prior art 
of which it was made aware during die course of prosecuting related applications. Illustrative 
examples of such failures to disclose material prior art of which Wells Fargo is currently aware 
are discussed below. As a result of at least these omissions, the '977 patent is unenforceable due 
to inequitable conduct 

102. During die time that the '977 patent was pending before the USPTO, Phoenix was 
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aware of VS. Patent No. 5,615,296 to Stanford. Phoenix became aware of the Stanford patent 
no later than May of 2002, when the Examiner in the '640 patent prosecution mailed an Office 
Action rejecting the claims of the '640 patent, based in part on obviousness over the Stanford 
patent 

103. After May of 2002, Phoenix submitted no less man five Information Disclosure 
Statements. Not one disclosed the Stanford patent. Phoenix also twice amended its claims, but 
did not make any mention of the Stanford patent when doing so, despite the feet that Phoenix had 
attempted at length to distinguish the Stanford patent in the '640 patent prosecution. 

104. The '977 patent reflects on its face mat the Stanford patent was never considered 
by the Examiner during its prosecution. Notably, the attorney prosecuting bom the "977 patent 
and the '640 patent was the same: J. Nicholas Gross. By intentionally failing to submit mis 
material reference, Phoenix committed inequitable conduct, and the '977 patent is unenforceable. 

105. During the time that me '977 patent was pending before the USPTO, Phoenix was 
aware of VS. Patent No. 5,737,485 to Flanagan. Phoenix became aware of me Flanagan patent 
no later than September of 2001, when the Examiner in the '846 patent prosecution mailed an 
Office Action rejecting the chums of the '846 patent, based in part on obviousness over the 
Flanagan patent 

106. After September of 2001, Phoenix submitted a half-dozen Information Disclosure 
Statements. Not one disclosed the Flanagan patent Phoenix also twice amended its claims, but 
did not make any mention of the Flanagan patent when doing so. 

107. The '977 patent reflects on its face that the Flanagan patent was never considered 
by the Examiner during its prosecution. Notably, the attorney prosecuting both the '977 patent 
and the '846 patent was the same: J. Nicholas Gross. By intentionally foiling to submit mis 
material reference, Phoenix committed inequitable conduct, and the '977 patent is unenforceable. 

108. During the time mat the '977 patent was pending before the USPTO, Phoenix was 
aware of VS. Patent No. 5,265,014 to Haddock. Phoenix became aware of die Haddock patent 
no later than September of 2001, when the Examiner in the '846 patent prosecution mailed an 
Office Action rejecting the claims of the 3 846 patent, based in part on obviousness over the 
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Haddock patent 

109. After September of 2001, Phoenix submitted a half-dozen Information Disclosure 
Statements. Not one disclosed the Haddock patent Phoenix also twice amended its claims, but 
did not make any mention of the Haddock patent when doing so. 

110. Hie '977 patent reflects on its face mat the Haddock patent was never considered 
by the Examiner during its prosecution. Notably, the attorney prosecuting both the '977 patent 
and the '846 patent was the same: J. Nicholas Gross. By intentionally failing to submit this 
material reference* Phoenix committed inequitable conduct, and the '977 patent is unenforceable. 

111. During the time mat the '977 patent was pending before the USPTO, Phoenix was 
aware of US. Patent No. 5,540,589 to Waters. Phoenix became aware of the Waters patent no 
later man September of 2001, when the Examiner in the '846 patent prosecution mailed an 
Office Action rejecting the claims of the '846 patent, based in part on obviousness over the 
Waters patent 

1 12. After September of 2001, Phoenix submitted a half-dozen m&nnation Disclosure 
Statements. Not one disclosed the Waters patent Phoenix also twice amended its claims, but 
did not make any mention of me Waters patent when doing so. 

113. The '977 patent reflects on its face that the Waters patent was never considered by 
the Examiner during its prosecution. Notably, die attorney prosecuting both the '977 patent and 
the '846 patent was the same: J. Nicholas Gross. By intentionally failing to submit this material 
reference, Phoenix committed inequitable conduct and the '977 patent is unenforceable. 

1 14. During the time mat the '977 patent was pending before the USPTO, Phoenix was 
aware of US. Patent No. 6.336,090 to Chou. Phoenix became aware of the Chou patent no later 
man May of 2002, when the Examiner in die '846 patent prosecution mailed an Office Action 
rejecting the claims of the '846 patent, based in part on obviousness over the Chou patent 

115. After May of 2001 Phoenix submitted no less than five Information Disclosure 
Statements. Not one disclosed the Chou patent. Phoenix also twice amended its claims, but did 
not make any mention of the Chou patent when doing so. 

116. Tie '977 patent reflects on its face that the Chou patent was never considered by 
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the Examiner during its prosecution. Notably, die attorney prosecuting both the '977 patent and 
the '846 patent was the same: J. Nicholas Gross. By intentionally failing to submit this material 
reference, Phoenix committed inequitable conduct, and the '977 patent is unenforceable. 

117. Daring the time mat the '977 patent pending before me USPTO, Phoenix was 
aware of US. Patent No. 5,983,190 to Trower. Phoenix became aware of the Trower patent no 
later than May of 2002, when the Examiner in the "640 patent prosecution mailed an Office 
Action rej ecting the claims of the '640 patent, based in part on obviousness over the Trower 
patent 

118. After May of 2002, Phoenix submitted no less than five Information Disclosure 
Statements. Not one disclosed the Trower patent. Phoenix also twice amended its claims, but 
did not make any mention of the Trower patent when doing so. 

1 19. The *977 patent reflects on its face that the Trower patent was never considered 
by the Examiner during its prosecution. Notably, the attorney prosecuting both the *977 patent 
and me '640 patent was the same: J. Nicholas Gross. By intentionauy failing to submit this 
material reference, Phoenix committed inequitable conduct, and the '977 patent is unenforceable. 

THIRTY-EIGHTH AFFIRMATIVE DEFENSE 

120. On information and belief. Phoenix's claims for infringement of the '854 patent 
are barred in whole or in part by its failure to comply with the duty of candor before the USPTO. 
Phoenix misrepresented or omitted material information in prosecuting the *854 patent The 
materiality of the information mat was omitted is confirmed by foe fact that, as explained former 
below, in each instance the reference in question was cited to Phoenix by a patent examiner 
overseeing the prosecution of a patent application seeking to claim related subject matter, and the 
reference was cited as a ground for rejecting the claims of that pending application. That 
demonstrates mat a reasonable examiner would have likely considered foe withheld infonoation 
relevant in assessing the patentability of the claims here . Further, on information and belief, 
Phoenix withheld the information wife the intent to deceive the USPTO. Phoenix's intent to 
deceive the USPTO can be inferred from the fact that it repeatedly foiled to cite material prior art 
of which it was made aware during the course of prosecuting related applications. Illustrative 
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examples of such failures to disclose material prior art of which Wells Fargo is currently aware 
are discussed below. As a result of at least these omissions, the '854 patent is unenforceable due 
to inequitable conduct 

121. During the time mat the '854 patent was pending before the USPTO, Phoenix was 
aware ofUS. Patent No. 5,983,190 to Trower. Phoenix became aware of the Trower patent no 
later man May of 2002, when the Examiner in the '640 patent prosecution mailed an Office 
Action rejecting the claims of the '640 patent, based in part on obviousness over the Trower 
patent 

122. Phoenix filed the continuation application that matured into the '854 patent in 
January of 2005, nearly three years after it mdfeputably learned of the Trower patent. At no time 
during the prosecution of me '854 patent did Phoenix disclose the Trower patent to the USPTO. 

123 . The "854 patent reflects on its face mat the Trower patent was never considered 
by the Examiner during its prosecution. Notably, the attorney prosecuting bom the '854 patent 
and the '640 patent was the same: I. Nicholas Gross. By intentionally idling to submit this 
material reference, Phoenix committed inequitable conduct, and the ' 854 patent is unenforceable. 

124. During the nine mat the '854 patent was pending before the USPTO, Phoenix was 
aware of U.S. Patent No. 6,101,472 to Giangarra. Phoenix became aware of the Giangarra patent 
no later than August of 2004, when the Examiner in the "977 patent prosecution mailed an Office 
Action rejecting die claims of me '977 patent, based in part on obviousness over the Giangarra 
patent 

125. Phoenix filed the continuation application that matured into the : 854 patent in 
January of 2005, several months after it indisputably learned of the Giangarra patent At no time 
during the prosecution of the '854 patent did Phoenix disclose the Giangarra patent to the 
USPTO. 

126. The '854 patent reflects on its face mat the Giangarra patent was never considered 
by die Examiner during its prosecution. Notably, the attorney prosecuting bom the T 854 patent 
and the '977 patent was the same: J. Nicholas Gross. By intentionally failing to submit this 
material reference, Phoenix committed inequitable conduct, and the . 1 854 patent is unenforceable. 
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127. During the time mat me '854 patent was pending before the USPTO, Phoenix was 
aware of US, Patent No. 6,330,530 to Horiguchi Phoenix became aware of the Horiguchi 
patent no later man August of 2004, when the Examiner in the '977 patent prosecution mailed an 
Office Action rejecting the claims of the '977 patent, based in part on obviousness over the 
Horiguchi patent. 

128. Phoenix filed the continuation application that matured into the '854 patent in 
January of 2005, several months after it indisputably learned of the Horiguchi patent At no time 
during the prosecution of the '854 patent did Phoenix disclose the Horiguchi patent to the 
USPIO. 

129. The '854 patent reflects on its face mat the Horiguchi patent was never considered 
by the Examiner during its prosecution. Notably, the attorney prosecuting bom the '854 patent 
and the '977 patent was the same: J. Nicholas Gross. By intentionally Ming to submit mis 
material reference, Phoenix committed inequitable conduct, and the '854 patent is unenforceable. 

130. During the time mat me '854 patent was pending before the USPTO, Phoenix was 
aware ofUS. Patent No. 6,901,366 to Kuan. Phoenix became aware of the Kuhn patent no later 
than June of 2005, when the Examiner in the ; 977 patent prosecution mailed an Office Action 
rejecting the claims of the '977 patent, based in part on obviousness over the Kuhn patent. 

131. After June of 2005, Phoenix submitted several Information Disclosure 
Statements, and also amended the claims several times. At no time during the prosecution of the 
'854 patent did Phoenix disclose the Kuhn patent to the USPTO. 

132. The '854 patent reflects on its face that the Kuhn patent was never considered by 
the Examiner during its prosecution. Notably, the attorney prosecuting both the '854 patent and 
the '977 patent was the same: J. Nicholas Gross. By intentionally failing to submit this material 
reference, Phoenix committed inequitable conduct, and the '854 patent is unenforceable. 

THIRTY-NINTH AFFIRMATIVE DEFENSE 
133 . On information and belief, the ' 846 patent is invalid under die doctrine barring 
double patenting and/or obviousness-type double patenting. 
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FORTIETH AFFIRMATIVE DEFENSE 

134. On information and belief the '640 patent is invalid under the doctrine barring 
double patenting and/or obviousness-type double patenting. 

FORTY-FIRST AFFIRMATIVE DEFENSE 

135. On information and belief the '977 patent is invalid under the doctrine barring 
double patenting and/or obviousness-type double patenting. 

FORTY-SECOND AFFIRMATIVE DEFENSE 

136. On mfonnation and belief the '854 patent is invalid under die doctrine barring 
double patenting and/or obviousness-type double patenting. 

PRAYER FOR RELIEF 
WHEREFORE, Wells Fargo prays for judgment as follows: 

(a) That Phoenix take nothing by its Complaint and the Court dismiss its Complaint with 
prejudice; 

(b) That the Court find mat no claim of the '846 patent has been, or is, infringed willfully, 
deliberately, or otherwise by Wells Fargo; 

(c) That die Court find mat no claim of the '640 patent has been, or is, infringed willfully, 
dehberatety, or otherwise by Wells Fargo; 

(d) That the Court find mat no claim of the '977 patent has been, or is, infringed willfully, 
deKberatefy, or otherwise by Wells Faigo; 

(e) That the Court find that no claim of the '854 patent has been, or is, infringed wOlniOy, 
deliberately, or otherwise by Wells Fargo; 

(f) That the Court find that the claims of the "846 patent are invalid; 

(g) That the Court find mat the claims of the "640 patent are invalid; 

(h) That the Court find that the claims of the '977 patent are invalid; 

(i) That the Court find that the claims of the '854 patent are invalid; 

(j) That the Court find that the '846 patent is unenforceable because of inequitable 



20 



AMENDED ANSWER; DEMAND FOR JURY TRIAL 
CASE NO. CV 08 0863-SBA 



1 

2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 



conduct committed during its prosecution; 

(k) That the Court find mat the '640 patent is unenforceable because of inequitable 
conduct committed during its prosecution; 

0) That the Court find that the ! 977 patent is unenforceable because of inequitable 
conduct committed during its prosecution; 

(m) That the Court find mat the '854 patent is unenforceable because of inequitable 
conduct committed during its prosecution; 

(n) That the Court award WeHs Fargo reasonable attorneys' fees under 35 U.S.C. § 285; 

(o) That the Court award WeHs Fargo all costs and expenses it incurs in this action; 

(p) That the Court award WeHs Fargo such other and further relief that it deems just and 



proper. 



DEMAND FOR JURY TRIAL 



Wells Fargo hereby demands a trial by jury of all issues so triable in this action. 



Dated: March 24, 2008 



& VAN NEST, LLP 



By: 



M Eugene M. Paige 
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R. Joseph Trojan CA Bar No. 137,067 
trojan@trojanlawoffices.com 
TROJAN LAW OFFICES 
9250 Wilshire Blvd., Suite 325 
Beverly Hills, CA 90212 
Telephone: 310-777-8399 
Facsimile: 310-777-8348 

Attorneys for Plaintiff, 
PHOENIX SOLUTIONS, INC. 



ORIGINAL 



UNITED STATES DISTRICT CWiRT TTO 



FEB i 1^2008 



S&CAJfORNM 



CENTRAL DISTRICT OF CALIFORNIA 



PHOENIX SOLUTIONS, INC, a 
California corporation. 

Plaintiff; 



v. 



THE DIRECTV GROUP, INC., a 
Delaware corporation, 

Defendant 
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Plaintiff, PHOENIX SOLUTIONS, INC. (hereinafter "Plaintiff" or 
"Phoenix"), hereby complains against Defendant, THE DIRECTV GROUP, INC. 
(hereinafter "Defendant" or"Directv"), as follows: 

1. This is a civil action for patent infringement arising under the patent 
laws of the United States, 35 U.S.C. § 271 etseq* 

2. Plainti ff is a corporation organized and existing under the laws of the 
State of California, with a place of business at 634 Georgia Avenue, Palo Alto, 
California, 94306. 

3. Upon information and belief, Defendant is a corporation organized and 
existing under the laws of the Stele of Delaware with a place of business at 2230 
East Imperial Highway, El Segundo, California, 90245. 

II. FACTUAL BA CKGROUND 

4. Plaintiff is the owner by assignment of U.S. Patent Nos. 6,615,172, 
7,139,714, 7,050,977 and 7,225,125 (hereinafter "Patents in Suit") directed to 
"speech recognition software". 

5. Plaintiff Phoenix developed the next generation of speech recognition 
systems that give users the ability to have a verbal conversation with a computer 
about a subject on which the computer has been programmed to process and 
generate intelligent responses. One of the first applications of this new technology 
was its use in telephone customer service lines where the customer calls a computer 
and a "virtual customer service agent" answers the line and interacts with a caller 
using "natural speech" akin to a live person. 

6. Phoenix encompasses the life work of a pioneer in the field of 
computer-based speech recognition, Dr. Ian Bennett. Originally from Jamaica, Dr. 
Bennett graduated with honors from the University of British Columbia and went 
on to receive his Master's and Doctorate degrees in electrical engineering from 
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Stanford University. While at Stanford, Dr. Bennett developed the first practical 
analog processor for speech compression. After graduation he held technical 
engineering positions with Severn! high technology companies and contributed to 
device and product development. As a consultant to the Variable Speech Corp. of 
Tokyo, Japan, he contributed to the development of an analog speech compression 
VLSI speech processor used for audio compression in consumer speech recorders. 
In 1994, Dr. Bennett began the development of a natural language query system 
(NLQS). Subsequently, he founded Phoenix Solutions, where he guided the 
development of algorithms for statistics- and semantics-based signal processing of 
speech that allow a computer to take in natural speech questions and return answers 
that also sound like natural speech. Dr. Bennett developed various applications for 
his technology, including interactive conversational systems and interactive guides, 
intelligent tutoring systems and form-filling systems. Dr. Bennett is currently at the 
National Science Foundation serving as a Program Director within the Directorate 
of Engineering, Division of Industrial Innovation & Partnerships. 

7. Defendant Directv is a provider of digital television entertainment 
services. Upon information and belief, in connection with its services, Defendant 
(and/or others on its behalf) established and operates a website and a number of 
customer support lines, including movie and/or event ordering lines and installer 
activation lines, that employ a natural language interactive voice response (IVR) 
system that includes a virtual agent (hereinafter interchangeably referred to as "IVR 
system")- Both the website and the IVR system access some of the same data 
located on a common server. 

8. The Plaintiffs natural language IVR system is superior to 
conventional touch-tone systems because the caller can simply talk to the system 
using natural language. In contrast, touch-tone IVR systems require the caller to 
select from a series of choices using a more limited telephone keypad. IVR touch 

AMENDED COMPLAINT -3- 



I 

2 
3 
4 
5 
6 
7 
8 
9 

id 
II 

12 
13 
14 
15 
16 
17 
IS 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 



2:08<v-00984^MRP-SS Document 3 Filed 02/14/2008 Page 4 of 50 

tone systems are also less efficient since they require callers to listen to an entire 
menu of choices and wade through a series of menus before providing a response to 
the caller. Consumers hang up at a greater rate in frustration when they become 
lost in the maze of menus. 

9. The alternative to touch tone menu systems is to employ live 
operators. When compared to live operators, the Plaintiffs IVR system is much 
more cost effective. Based upon industry data, it is estimated that Defendant's use 
of its current IVR system allows it to save approximately $9.2 million annually 
compared with its previous touch-tone system. 

10. Upon information and belief. Defendant does not host its own system, 
meaning that many (or all) of the physical components used to implement the IVR 
system are located at a third party site. Defendant nonetheless provides 
specifications and data to such third party to configure and customize the IVR 
system for Defendant's use, and customers' needs. Further upon information and 
belief, the third party operates part or all of such IVR system on Defendant's behalf 
based on a contractual obligation to Defendant Upon information and belief, 
Defendant's IVR system uses a combination of telephony hardware and computer 
server hardware that is specifically adapted by Defendant (and/or others on its 
behalf) to respond to spoken questions from callers concerning the Defendant's 
business. Such hardware uses supporting software that includes speech recognition 
and natural language engines used to understand the spoken questions from callers. 

11. Upon information and belief, the speech recognition engine used by 
Defendant is distributed, so that some of the speech-processing operations for 
understanding callers are performed on a client computing system (such as 
telephony platform or other hardware) while other speech processing operations are 
performed on a separate server computing system. Upon information and belief. 
Defendant (and/or others on its behalf) configures such computing systems to 
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customize what speech processing operations will take place on such respective 
hardware systems to maximize certain characteristics of the system, and to regulate 
how speech data from the callers is transferred between such systems. 

12. When customers/installers place calls to Defendant's IVR system, they 
can speak in a conversational style as if they were speaking to a real person. 
Defendant's interactive virtual agent responds to the caller's inquiries in real-time 
by providing responses in natural speech. The virtual agent has been taught natural 
language dialogues based on information concerning Defendant's products 
provided by the Defendant and incorporated into the software. In this manner, the 
virtual agent can understand inquiries posed by customers concerning Defendant's 
products, and give relevant responses. 

13. Defendant's IVR system uses a speech recognition engine to break 
down the customer's/installer's questions into specific words understood by the 
IVR system. For example, the speech recognition engine could determine that the 
user has stated the name of a movie when the user uses the "Pay Per View" movie 
and event ordering process. Defendant controls precisely what specific words its 
IVR system will understand as part of its vocabulary by configuring (and/or having 
others configure on its behalf) certain aspects of such client computing system 
and/or server computing system. 

14. Defendant's IVR system employs a natural language engine to 
understand the meaning of the specific words spoken by its customers. The IVR 
system, by understanding the meaning and context of specific words, may 
determine that the customer is asking about a service related matter. Defendant 
controls precisely what interpretation the IVR system should give to various words 
spoken by its customers/installers by configuring (and/or having others configure 
on its behalf) certain aspects of the client computing system and/or server 
computing system. 
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15. Based on determining the most likely meaning of the 
customer's/installer's statement, the interactive virtual agent has a specific 
response. The answer may take the form of an audible response from the agent, 
sending an activation signal to the customer's Direct v system, or it may take the 
form of the IVR system routing the caller to a live person working within the 
appropriate department (such as the service department). In alt instances. 
Defendant alone controls precisely what responses and actions virtual agent lakes, 
and has configured (and/or has had others configure on its behalf) certain aspects of 
such client computing system and/or server computing system to provide such 
desired responses or actions. 

16. Upon information and belief, Defendant also configured and controlled 
(and/or has had others configure and/or control on its behalf) other aspects of the 
virtual agent's overall behavior, including among other things, the gender, apparent 
age, speech rate, prosody, style and rate of response. These parameters are selected 
and controlled by Defendant to increase customer satisfaction with the customer 
support line. 

17. Upon information and belief, Defendant (and/or others on its behalf) 
designed, customized and selected die personality exhibited by the virtual agent as 
well. This electronic persona was specifically selected to be appealing and 
attractive to Defendant's customers and to maximize utilization of the IVR system 
by such customers. 

18. Upon information and belief, the information used by Defendant's 
IVR system (including e.g., the grammar used, specific questions to which it can 
respond, the interpretation of questions, and the answers to be given to customers) 
were derived by Defendant (and/or others on its behalf) from collecting and 
studying data from actual calls made to Defendant's customer support line. Based 
on this. Plaintiff believes that Defendant (and/or others on its behalf) has trained the 
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IVR system with Defendant's call center data that is unique to Defendant's 
business. As a result, the IVR system is tailored to respond with appropriate 
answers to questions posed by Defendant's customer base. 

19. Accordingly, Defendant's IVR system has been customized with 
customer content data that is not available from a third party. This Defendant- 
specific content data is critically important to die behavior and operation of 
Defendant's IVR system, since without it the IVR system would not know what 
words to recognize from a caller's utterance, how to determine the meaning of such 
words, and/or what answer to give to the caller as a response. 

20. Defendant's IVR system, as noted above, is a combination of 
components, including at least some hardware, software and content which it 
obtained from third parties (third party components). Nonetheless, and on 
information and belief, Defendant is responsible for and has caused such third party 
components to be combined, adapted and configured (including with such 
Defendant-specific content) in accordance with specific performance, content 
requirements and scenarios of the Defendant's customer/installer support 
operations. 

21. Consequently, and on further information and belief, the current 
structure and operation of Defendant's IVR system is a result of content 
contributions, performance specifications and operational specifications provided 
by Defendant and configuration/modification of third party components made by 
Defendant (and/or others on its behalf). Such third party components ~ as currently 
available from such third parties - by themselves would not be sufficient to 
implement Defendant's IVR system without Defendant's cooperation, contributions 
and actions, including Defendant's provision of the Defendant-specific content 
data. 
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22. On or about February 20, 2007, Plaintiff sent a letter to Defendant, 
stating that the FVR system is covered by one or more claims of the Patents in Suit. 
In that letter, Plaintiff included a number of supporting materials to explain its 
position on the Patents, and further extended an offer to license the Patents in Suit 
to Defendant. Despite almost a year of efforts and requests by Plaintiff in attempt 
to resolve the matter. Defendant has refused to meet or respond in good faith to 
Plaintiffs contentions that Defendant needs a license to the aforementioned 
Phoenix Patents. Defendant's continued delay in responding in any meaningful 
way to Plaintiffs licensing offer or to the charge of infringement necessitated the 
filing of this action. 

in. ,? wisPKcmoN hw vmm 

23. This Court has original subject matter jurisdiction over Plaintiffs 
patent infringement claim pursuant to 28 U.S.C § 1338(a). 

24. This Court has personal jurisdiction over Defendant because 
Defendant's corporate headquarters are located in El Segundo, CA. 

25. Venue properly lies in the Central District of California pursuant to 28 
U.S.C. §1391 and §1400, because the acts complained of herein have been 
committed and are being committed in mis Judicial District and Defendant is 
subject to persona] jurisdiction within the District. 

IV. FIRST COUNT FOR INFRINGEMENT 
OF UNITED STAT ES PATENT NO. 6.615.172 

26. Plaintiff hereby incorporates by reference the allegations contained in 
paragraphs 1 through 25. 

27. Plaintiff is the assignee of the U.S. Patent No. 6,615,172 ("the '172 
Patent"), attached hereto as Exhibit 1. entitled "Intelligent Query Engine For 
Processing Voice Based Queries". Plaintiff owns and has standing and capacity to 
sue and recover damages for infringement under the * 172 Patent 
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28. Defendant has violated Plaintiffs patent rights by operating (and/or 
directing and causing third parties to operate) an IVR system covered by at least 
one claim of the *172 Patent Directv's infringing IVR system has not been 
manufactured or authorized in any manner by (he Plaintiff. 

29. As a legal consequence of Defendant's infringement. Plaintiff is 
entitled to compensation for no less than a reasonable royalty, as well as pre- 
judgment interest and a preliminary and permanent injunction. In the event that the 
Court does not exercise its equitable discretion to award a permanent injunction, 
then Plaintiff is entitled to a judgment that includes a sum equal to the total 
projected value off a compulsory license for the life of the patent at a royalty rate to 
be determined by a jury, discounted to present value, to compensate Plaintiff for 
future infringement 

30. The infringement of the '172 Patent has been willful in that Defendant 
is fully aware of Plaintiffs rights, yet has continued to use the infringing IVR 
system in violation of the patent laws without a good faith basis for believing it 
does not infringe or the patent is invalid. This intentional refusal to respect 
Plaintiffs patent rights constitutes willful infringement under 35 U.S.C. §§ 284 and 
285, thereby entitling Plaintiff to treble damages and attorneys* fees. 

UNITED STATES PATENT NO. 7.139.714 

31. Plaintiff hereby incorporates by reference the allegations contained in 
paragraphs 1 through 25. 

32. Plaintiff is the assignee of the U.S. Patent No. 7,139,714 ("the '714 
Patent"), attached hereto as Exhibit 2, entitled "Adjustable Resource Based Speech 
Recognition System'*. Plaintiff owns and has standing and capacity to sue and 
recover damages for infringement under the '714 Patent 
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33. Defendant has violated Plaintiffs patent rights by operating (and/or 
directing and causing third parties to operate) an 1VR system covered by at least 
one claim of the '714 Patent. Directv's infringing IVR system has not been 
manufactured or authorized in any manner by the Plaintiff. 

34. As a legal consequence of Defendant's infringement, Plaintiff is 
entitled to compensation for no less than a reasonable royalty, as well as pre- 
judgment interest and a preliminary and permanent injunction. In the event that the 
Court does not exercise its equitable discretion to award a permanent injunction, 
then Plaintiff is entitled to a judgment that includes a sum equal to the total 
projected value of a compulsory license for the life of the patent at a royalty rate to 
be determined by a jury, discounted to present value, to compensate Plaintiff for 
future infringement. 

35. The infringement of the '714 Patent has been willful in that Defendant 
is fully aware of Plaintiffs rights, yet has continued to use the infringing IVR 
system in violation of the patent laws without a good faith basis for believing it 
does not infringe or the patent is invalid. This intentional refusal to respect 
Plaintiffs patent rights constitutes willful infringement under 35 U.S.C. §§ 284 and 
285, thereby entitling Plaintiff to treble damages and attorneys' fees. 

VI. THIRD COUNT FOR INFRINGEMENT 

OF vmm states patent no, 7 mm 

36. Plaintiff hereby incorporates by reference the allegations contained in 
paragraphs 1 through 25. 

37. Plaintiff is the assignee of the U.S. Patent No. 7,050,977 ("the '977 
Patent"), attached hereto as Exhibit 3, entitled "Speech-Enabled Server For Internet 
Website and Method''. Plaintiff owns and has standing and capacity to sue and 
recover damages for infringement under the '977 Patent. 
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38. Defendant has violated Plaintiffs patent rights by operating (and/or 
directing and causing third patties to operate) an IVR system covered by at least 
one claim of the '977 Patent Directv's infringing IVR system has not been 
manufactured or authorized in any manner by the Plaintiff. 

39. As a legal consequence of Defendant's infringement, Plaintiff is 
entitled to compensation for no less than a reasonable royalty, as well as pre- 
judgment interest and a preliminary and permanent injunction. In the event that the 
Court does not exercise its equitable discretion to award a permanent injunction, 
then Plaintiff is entitled to a judgment that includes a sum equal to the total 
projected value of a compulsory license for the life of the patent at a royalty rate to 
be determined by a jury, discounted to present value, to compensate Plaintiff for 
future infringement 

40. The infringement of the '977 Patent has been willful in that Defendant 
is fully aware of Plaintiffs rights, yet has continued to use the infringing IVR 
system in violation of the patent laws without a good faith basis for believing it 
does not infringe or the patent is invalid. This intentional refusal to respect 
Plaintiffs patent rights constitutes willful infringement under 35 U.S.C. §§ 284 and 
285, thereby entitling Plaintiff to treble damages and attorneys' fees. 

Vn. FOURTH COUNT FOR INFRINGEMENT 

OF UNITE1) STATES PATENT Na 7,225.125 

41. Plaintiff hereby incorporates by reference the allegations contained in 
paragraphs 1 through 25. 

42. Plaintiff is the assignee of the U.S. Patent No. 7,225,125 ("the '125 
Patent"), attached hereto as Exhibit 4, entitled "Speech Recognition System Trained 
With Regional Speech Characteristics". Plaintiff owns and has standing and 
capacity to sue and recover damages for infringement under the ' 125 Patent 

43. Defendant has violated Plaintiffs patent rights by operating (and/or 
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directing and causing third parties to operate) an IVR system covered by at least 
one claim of the *125 Patent. Directv's infringing IVR system has not been 
manufactured or authorized in any manner by the Plaintiff. 

44. As a legal consequence of Defendant's infringement. Plaintiff is 
entitled to compensation for no less than a reasonable royalty, as well as pre- 
judgment interest and a preliminary and permanent injunction. In the event that the 
Court does not exercise its equitable discretion to award a permanent injunction, 
then Plaintiff is entitled to a judgment that includes a sum equal to the total 
projected value of a compulsory license for the life of the patent at a royalty rate to 
be determined by a jury, discounted to present value, to compensate Plaintiff for 
future infringement. 

45. The infringement of the * 125 Patent has been willful in that Defendant 
is fully aware of Plaintiffs rights, yet has continued to use the infringing IVR 
system in violation of the patent laws without a good faith basis for believing it 
does not infringe or the patent is invalid. This intentional refusal to respect 
Plaintiffs patent rights constitutes willful infringement under 35 U.S.C. §§ 234 and 
285, thereby entitling Plaintiff to treble damages and attorneys* fees. 

VIII. DEMAND FOR JM^lOOffiMklt 

46. Plaintiff hereby exercises its right to a jury trial under the Seventh 
Amendment to the United States Constitution, and pursuant to Fed. R. Civ. Proc., 
Rule 38, demands a jury trial in accordance therewith. 

IX . £RA«l[3^BLJBGB^JBS£JiiiS£ 
WHEREFORE, Plaintiff prays for. 

a. A preliminary injunction, barring Defendant and all of its agents, 
officers, attorneys, successors, and assigns from manufacturing, importing or using 
any system (or components thereof) that infringes upon the '172, '714, '977, and 
the '125 Patents; 

AMENDED COMPLAINT • 1 2* 



1 

2 
3 
4 
5 
6 
7 
8 
9 
10 
II 
12 
13 
14 
IS 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 



2:08-cv-00984-MRP-SS Document 3 Filed 02/14/2008 Page 1 3 of 50 



b. A permanent injunction, barring Defendant and all of its agents, 
officers, successors and assigns from manufacturing, importing or using any system 
(or components thereof) that infringes upon the '172, '714, '977, and the '125 
Patents; 

c. That Defendant be required to account to Plaintiff for all savings and 
revenues realized by Defendant and any subsidiary and any partner company of 
Defendant from the use of IVR systems infringing the '172, '714, *977, and the 
'125 Patents; 

d. A judgment for compensatory damages, not less than reasonable 
royalty, suffered as a result of the patent infringement as well as prejudgment 
interest, and a sum equal to a the total projected value of a compulsory license for 
the life of the patents, discounted to present value, to compensate Plaintiff for 
future infringement in the event that a permanent injunction is not awarded. Total 
compensatory damages for past, present and future infringement of not less than 
S42.5 million; 

e. Treble damages and attomeys• fees pursuant to 35 U.S.C §§ 284 and 
285 for willful infringement of the '172. '714, '977, and the '125 Patents by 
Defendant; and, 

f. Any and all other relief that the Court deems proper. 



Respectfully submitted, 
TROJAN LAW OFFICES 



Dated: February 14, 2008 




R. Joseph Trojan 
Attorney for Plaintiff, 
PHOENDC SOLUTIONS, INC. 
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INraiJGKHT QUERY EKGIXB FOR rented pits^^Htytet tegument ta& WWW. (I 

mOGBSSHtG VOICE BASED « «qpcct«S to ^ tt volasfetsed *)«cms *13l 

tatttase a«iv«so of pmas* *fitas «o Oi&i£e In 
aiLATHO AJ^UCAHOtfS «-*0M**oe, **fct£»taa. «c. lb dtio, bcwwn dm 

« very &w $f*fcc&> If tay, ^ta. posei! Ibis l>?« of 
Tbt jmcoi aopilataaa & reined » tl» folwiiifc ofcrt*- * iaiuuctei, 000% if tbcy do, ii b vtsy limited. Sfcr euimpV, 
oasfoas tiso fited coaltinaofaacooil? l**ewfch: viHomcooimttdtl prcsnras vM by IBM (VlAVOiCe**} 

i) &r, Ko* WW i |4f eatiilod Dktnbn^l Rod fte iadKo*r3^&^ 
Spoeea Ktc^aMoa Symm> iaferftoe (oj*oia& dos^a uai sea«&c$ (by ojiaa 

ir » wisg >)«cm meUMe admits lad without tlais oc©$ua3£»& *0t«o tf*b« 

5 St* Ko, 09mit4 «iM fca#fSKi «ik ^ f^, pin t fartt to fe^fcrnta fesaaj feaa- 

Sup par, for &bsac%d ta*a**t^«y lioatlty to oa IJCHWET easoexi eta bo seen Ce FtL 

Tbo item; lai^ottttd by fe&fcoco bessb. ^ 5^19,220 itoo*j>Ctf*fcd fey ftfefeoeo strain. 

rai*i n Ac tu« iMvtftmrw 15 Ao^Oia bfc* fat*:nit£ oy &e *Kk of vo<oe4*ised sys- 

Tb<s iavroliua relate* io 6 $y*t*m aod «jb *a^*ct**« ntcai m^pcAvm $0 IKT^HNET, aa** ossk» <&tt live 
nuipoi! fee r*p$dJy tad tccumely sjcoce**3«g sj«tdi gae* operator uds&mx Jm s*cb <j*Ora* » I1& a* ***y 
ries. Itie system b paitM*^ jtflfcilfe to LNrfOLW _ t*«aw«mjfcr ^ i«w_iBwJw«d H 

» bum* dialAS oxpenuwo. ico US. Pit. No. $^08^24«iw>K«uw«sd by wB**jae 

(WWW), 5* 0i^viag b (wpsliniy ouJ ice twet j«rt<civcd <kU> ^ trcciljlts by a pfosprctivc us«2. 

oommxmil aol ^uijic«a, «kJ this tnerf is hj ^ MiTalir ccsmixt, rcoc« b irii^; hij tccciut ia 

tHqp&to! in caflskfM. Tbk jtoK^seno© b i^^tt, su ^ tecstilii^y oddest for i&aay s^deiits» tl is ^cisti* 

put, by U» «tep»ii cf p«a«t^ * c^iy is&j^^ 

«>%aem« iad d» mMtty irf lowcost n^tii cnaie Oaa «ae ptacfc aj t daw. £vt& such 

N f £ J' ioc*55 Tbo emcf^scc of tntspeassvc INftfC*UT tot^cioo tisailly tikt* ptict frr utsly & tjtrnJfd j«rir»a <»r 

iltvasa And fel^ figged i«bn}^p6* au2i ift iMxt6 Be^osr c<to auotclsr tian coayawnls, lb dsk> 

AUSU caiik nodosK, Mt4^s ««i ^ ic^ ^ kvveve^ Ibtf* b an pn<r!j^l wty ibt i&&g»*i <*mfa®& 

cm imlhti ux&kttw th* «2t>^J *^ Jbc WWW. y " it tjuHii^i&t poiiia «ad ms^t ty$o di»k$ &JUr lb» 

ciieriag s^rvk^ jwe«!lttstt» <^«r ifee WWW v«g tastier «> ****** q«rk^ 

hcms« aV^ustka% ow m^ft UaeB Ocvsmiy, «^et tmidir^ a luii»MMti» 

ic^wr* ice INTC^NET **xp&timtxf & wis te b^cu m ^l^ei la* ise U C«e4btck, la otber 

%mfed wxtiy to ao^^»k« ta^.feptfftit^ «ica causy f«*w* «» f^^fe «s*i iAteinJNi la 

ls^irdb» dbttmak $e&* mcc> cicj^w iuid;h?c te^ Wblb i £ors» of this- &a:^xs^ttty is ukc oy 

3^lmtM, mft&Iiaia, m lab fr«*^ d * teais* jaia* «*vtelic^ to «ciamiaaos^ Ixfyfaiitt^ t» vWi«t*» ii i> 

:aods air islsria «0g w*m tat WWW 6a a ^uckly ^dv^mm, tm fetfameti la a lasertciivo ^a«s*30c;*»ss»«r 

ibr««- la* tee al teiiai%» M*«y «f c$ aitl^:^!l^wM€f^ & 

ipplis^tbts kad i^sjsclvc^ mn& tao» aiiartlly tail fiu* Y«t i#ciaef i«6 ttu ccd4 beatil f^m sj<?cb b»«i 

tally la * vofc*4*a»sd tarimaaxal. Far tmtia«r» oa*s talu^Qisaa iovc^t* *^t*Kfc ,, e^aes, u*c3 *y 

}»ap3c taping 5b? tada» ttoialmp ^* vtry oc<riaruck fXIEUKitl* tssera to fc<itc Marcatum of ia!sr(U al v<b 

■^a^^^ilivft^lcjitekiflftfoca^ stem «ooo «s lb« law ***sM$* «i 'YAIf009<onav 

linn «s tU&» try o 5«ftk«tlar «3i#er» cm ^>tBaai *a M^^RAWUm&oaas* &CO m^xDOk, tec. 1t»so$oa& 

ta lot «^ Wbua a is etta po^bk to bm&z nod ptrosil ibo m*t to twm a mmh <j**ty «8ber «aoibi- 

tottife oo coo's e*» k» locot^ %m$ $t U&ztm* h b amiy mtett* of kt^oals or a*iK*teg3&$ » setfdi tamu^ * 

oiskr mA m&vt cflktsat to gal rota* ferto oC boia^a vcb oigo 44tebos coaliiaxg i««t Sa&cts wsocultd 

tts^CMtto *wr oi^^oi« » ttqt&i hf ttm oc mo^t 0M0& c«e«*. Alter orox^k^ the as**** 

&^kia^ b arvscaiorl hi fto f6«a of o e&3 qici>'. b «> «oqaiM,iJbciQCci^a>o^oA«^ 

euoy ptsswos oaoaoi oi «£B ooi, bco»u$o 6f waiA ojtre^cJ, go^fmlly^ io URIr poioim ^mJ i«ii 

cbys^d or p^caokp^tl tofy&ftj, uso toy of tbo tfornata* oi^eross firom lae w«i> pa^cs tfcoj «^^t5cnt lb© da^isi 

^cc«4 oeoveatroiifeJ JiO dovnoci Fee czmpH> mwf 03der taoaV by «oti«b eo^oo lo? Cbc p*t&&&m **m q&ttr 

fttmt& ciaow e&siy frad toe f€tso2C0d ca WWW oo lot utmh aiaoesslag fe^te usM by *et«a er^oc 

jA?»> or ucilas^oi aY^ byataMtrmby of cocoas or & lao^rasoareaad cpcn2>oo of prior ansjtx&c^s^ts, 

i»3a%«diio a mauso » cwJ» £a**y o^oolatsdea 4 mavtraera moludBas Ibt cjo&iOSfct* by «r> bo«W tb* w«botgc 

to indkne tbotr sciectScav WN^ OJbfcis ift utisaSitcd by daub^ aad 04«« loo osweb cosry, are wtll Icaowa ^ ilii 

loo oam^sd^r dccaafwltc i^oal^ WWW atg*®, ait lb oaplio^ai b «a#w«f« of toy auoa «ctri& ^ 

<aj n jikJ a>sreS3w 4o atH tn^m ^> onliot j^Mcwi for &M m e«$Jly oasl i tMMy snath and rti;1cvc ti&imtkn 

Uibrftsaaas^ot]. «s cosed oo spcotb iapol fjoai a usee . 

Tbta a5^7a«ti»tw ^b£cb c*a aacac accajtl boasia tatcr- 7b«cc *to • awdor of t casaaa why ibo o>awo enviwe- 

*#k*f& am »e1y to bo src&nod 05 put etoi»i oo-lias i®o^ oseom (o^omimreo, OAsap&oet remaw Seafalag, INTO- 
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NEIsMfcbiee. etc) A> ooi wi&«Mp««:M»«*i» tottiftcts. Als»inl.Cw»*«SE WJo 8 ^*«5.H«fwm«M Ps«w 

dt»j*! iwaany beodiU tfiti watid cltxiwiw ftw fteea AfrtgnJttMt .Sjuranr ui% Sevrvl tmfrfX »!• 7 oC * 

naft <K»bii3«y. Ftf*. Cwro h tfroeialj * leqsisawal la« Serial to Mirfaao PfereqUioi »»J Aicfiaal laeuiitsafie. 

lbs witpui «/ th» jptocfe teapot* b* « accurate tss *4nt4 Sricatffic, Febctwy IW4. 
t»«Ujle. One ot «bs tfiflf* *Mt* tjpotcbt* » «fee<cb j AO gf (be ifewe are butby tncarpu«ia3 by «mjw«. 

lowasilsn tsedrtlctite hbtsed. on tfaa HWiko Mtttov wt9e tits HMKMaud «f«ci tewjaiiiao yfeifs vejy ffarf 

Ntc<W (HMM)-~a model v*3 to BmhemiaiaUy <fcsenbe k&tIis, voclcnwy vwUtlasa of ±s lecbaiyur e-iiaal 

any time (***. AcanvcclsEtatS us^se of tta» ledaaipe i» WMBlte t*ft^acim«^K(^iiCTcnl«l<!0»«ix«c-Jy«sal 

dKtlc«4 for a«nj»t» to U.S. Pu. No. «.S6t7.«70 tiscoip efcastejtuJy. M wffl be twj«<>«» *>< WWW i^&nicw. ** 
rtioifty ratcoecs bettat Itome sptceb & et>itt&mu> w lB eessiMB iffl mi wsd environment assi!**efc Tta»» 

bivt i>t undulying saiutaee of ot B « maw »ya*»B. we ^Uiuvib speed) weew pftjaa lecboobcy b»* bsea miliMe 

ICMM a»Se»» oomspcosline *2?^ 1 ^ tt1 ffl al for «everat $vus. asd Iw toi|»eved ligpkcusOy, It* toeb- 

vecton; fiw» tfts spesen ^^n^^Tflw^f^S weal ienoiremsa» b*« jawed k*w» wstnetleia on d* 

M*fel b a £*fc *^^^f*g^,"tf ^Sam S* tie sfJc^ «*0fifli«te usuraty flat * 

^i^^e^SWiy li»nft. *4«*t* *«* **Hfr**l«8 *f transcribed ^ 

S t «rt *e ISe vwl to ea fe^oij cb«i«f «mm.^z»m,Gm»K* « -w.il' 

HMm Midwv Mmltl "lie busk ta«'tfNMw »fc»rtto^toi^*r*il»V«ipfc««v««« 

Lfkteucs ia ihf. Uti J«<y* Md ««&«>701L HKMs wei« Mlcgles. &cec4 foi sSeuse beiweeo -atavxeth 
tolled to spetcb eeelicsto by »l Cmw# praWaa bifce«*eo»««f «9 'a^wMMB «*a*te 

Liri^siev* vmm udwam** * cambric ^'^^^^r^^^f i^^ f 

are as S>Uu*i' coDliBBsna ep«e<* reoegjaMan syjitas pro*** oeJj a ra» 

fwoeUoe. ol Maikav pjs^f, ItecfnitoB* S S^w^l^ ? 6VMk«IA*?»to » 3o»ef 

J, J. R Bitot, 'Tie ^^Z^ZTS^J •« casfcaaaeat, »tee a o»y w«»i*t caly a ftw te 

tttftiy lw> jipieim xaOLiib ^ Iks?& em *ii£ik>ftafy (ace &r «icb 

C F. Mto ei ^ fl O»lteBi Rfspgi^: ^ w ^ } itm &* spu<* of ncogtiite TO* 

Hti\tc& 19$& thiti mifjofj nxtcftJ ccavcmti jo— ^ t fitter of ±-$ 

S L Jt B^3» F. itiMi» It t* N^cei; "A f^uclsiusis ^t^iMy Wi&% At pnuzi. fat tbmk- 

IE12S Trut^ i^Sl^m AoaJ, Mmo. la^lU IV\Mt 5: to HM (V^AVOtC^ tad Brn^ S>¥«a» 

tP^5 50 Wfelk «as< of Ubss* tsr#fi3iiaoe* we 

3* P. fijrgssEHi, Mfttov Acdysu: Aa trials f cr dkU^ea aod vtim immtote$ ^Iscaliac^ 

lairoatKttcii" ft Mitov M^dcH ^ m w**mty fc^r sp^k«to» ^ 

h^tute of Defense Amly^ l^a^fi. HJ. JSSO. ^o^i Wct mm bt *k«e » to a&iri&a 

rjvotiac HA im KuwxtlU ami *tkn Is tte> xxxn&ttitA (9 «fttto£« 

4ad combtciue H3.4M5 vilb ac^til ^ei^orkt to ss^-cca A»e^ %oinns! pmUkm f*ccd ia t d&r&uttd vofei- 
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The DIRECTV Group, Inc. ("DIRECTV" or "Defendant"), defendant in the 
above-entitled and numbered civil action states for its Answer and Affirmative 
Defenses to the Amended Complaint of Plaintiff Phoenix Solutions, Inc. ("Phoenix" 
or 'Tlaintirr ) as follows: 

1 . DIRECTV admits that the Amended Complaint purports to allege a 
claim for infringement arising under the patent laws of the United States, 35 U.S.C. 
§ 271 etseq. 

L THE PARTIES 

2. DIRECTV lacks knowledge or information sufficient to form a belief 
about the truth or falsity of the allegations of Paragraph 2 and on that basis denies 
them 

3 . DIRECTV adniits the allegations of Paragraph 3. 

D. FACTUAL BACKGROUND 

4. DIRECTV lacks knowledge or information sufficient to form a belief 
about the truth or falsity of the allegations of Paragraph 4 and on mat basis denies 
them. 

5 . DIRECTV lacks knowledge or infermation sufficient to term a belief 
about the truth or falsity of the allegations of Paragraph 5 and on that basis denies 
them. 

6. DIRECTV lacks knowledge or information sufficient to form a belief 
about the truth or falsity of the allegations of Paragraph 6 and on mat basis denies 
them 

7. DIRECTV admits that operating companies of DIRECTV provide 
digital television entertainment services. DIRECTV avers that it is a holding 
company and denies that it has any involvement in the activities accused of 
infringement. DIRECTV admits that there are toll-free telephone numbers by which 
customers, prospective customers, and technicians tor DIRECTV subsidiary 
services can access customer service functionality that partly uses natural language 
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interactive voice response ("IVR") technology. This customer service functionality 
can include movie and/or event ordering and installer activation functionality. 
DIRECTV denies that any website of DIRECTV or its subsidiaries has natural 
language capabilities. Except as so specifically admitted, denied, or averred, 
DIRECTV denies the allegations of Paragraph 7. 

8. DIRECTV lacks knowledge or information sufficient to form a belief 
about the truth or falsity of the allegations of Paragraph 8 and on that basis denies 
them. 

9. DIRECTV lacks knowledge or information sufficient to form a belief 
about the truth or falsity of the allegations of Paragraph 9 and on mat basis denies 
them 

10. DIRECTV admits that mere is no IVR hardware or software located at 
the facilities of DIRECTV or its subsidiaries. DIRECTV admits that its subsidiary 
has a contract with an IVR vendor, which provides IVR services. DIRECTV denies 
that it or its subsidiaries provide specifications and data to a third party to configure 
and customize IVR functionality for DIRECTV'S or its subsidiaries' use, and 
customers' needs. DIRECTV denies that it or its subsidiaries adapt telephony 
hardware and computer server hardware to respond to spoken questions from callers 
concerning DIRECTV'S business. Except as so specifically admitted, denied, or 
averred, DIRECTV lacks knowledge or information sufficient to form a belief about 
the truth or falsity of the allegations of Paragraph 10 and on that basis denies mem. 

1 1 . DIRECTV denies that it or its subsidiaries configure computing 
systems to customize what speech processing operations will take place on hardware 
systems to maximize certain characteristics of the system, and to regulate how 
speech data from the callers is transferred between such systems. Except as so 
specifically admitted, denied, or arerred, DIRECTV lacks knowledge or information 
sufficient to form a belief about the truth or falsity of the allegations of Paragraph 1 1 
and on that basis denies them. 
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12. DIRECTV admits mere are toll-tee telephone numbers by which 
customers, prospective customers, and technicians for DIRECTV subsidiary 
services can access customer service functionality that partly employs natural 
language IVR technology. Except as so specifically admitted, denied, or averred, 
DIRECTV lacks knowledge or information sufficient to form a belief about the truth 
or falsity of the allegations of Paragraph 12 and on that basis denies them. 

13. DIRECTV denies that it or its subsidiaries control precisely what 
specific words the IVR technology will understand as part of its vocabulary. Except 
as so specifically admitted, denied, or averred, DIRECTV lacks knowledge or 
information sufficient to form a belief about the truth or falsity of the allegations of 
Paragraph 13 and on that basis denies them. 

14. DIRECTV denies that it or its subsidiaries control precisely what 
interpretation the IVR system should give to various words spoken by its 
ciistomers/installers. Except as so specifically admitted, denied, or averred, 
DIRECTV lades knowledge or information sufficient to form a belief about the truth 
or falsity of the allegations of Paragraph 14 and on that basis denies them. 

15. DIRECTV denies that it or its subsidiaries alone control precisely what 
responses and actions a virtual agent takes, and have configured certain aspects of a 
client computing system and/or server computing system to provide such desired 
responses or actions. Except as so specifically admitted, denied, or averred, 
DIRECTV lacks knowledge or information sufficient to form a belief about the truth 
or falsity of the allegations of Paragraph 15 and on mat basis denies them. 

16. DIRECTV denies that it or its subsidiaries configured and controlled 
other aspects of a virtual agent's overall behavior, including among other things, the 
gender, apparent age, speech rate, prosody, style and rate of response. Except as so 
specifically admitted, denied, or averred, DIRECTV lacks knowledge or information 
sufficient to form a belief about the truth or falsity of the allegations of Paragraph 16 
and on that basis denies them. 
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17. DIRECTV denies that it or its subsidiaries designed, customized and 
selected the personality exhibited by a virtual agent Except as so specifically 
admitted, denied, or averred, DIRECTV lacks knowledge or information sufficient 
to form a belief about the troth or falsity of the allegations of Paragraph 17 and on 
that basis denies them 

18. DIRECTV denies that it or its subsidiaries collected and studied data 
from calls made to a customer support line to provide information such as the 
grammar used, specific questions, the interpretation of questions, and answers to be 
given to customers by an IVR system. DIRECTV denies that it or its subsidiaries 
used call center data that is unique to the business of DIRECTV or its subsidiaries to 
train an IVR system. Except as so specifically admitted, denied, or averred, 
DIRECTV lacks knowledge or information sufficient to form a belief about the truth 
or falsity of the allegations of Paragraph 18 and on that basis denies them. 

19. DIRECTV lacks knowledge or information sufficient to form a belief 
about the truth or falsity of the allegations of Paragraph 1 9 and on that basis denies 
them. 

20 DIRECTV denies that it or its subsidiaries have caused third party 
components to be combined, adapted and configured in accordance with specific 
performance, content requirements and scenarios of customer/installer support 
operations. Except as so specifically admitted, denied, or averred, DIRECTV lacks 
knowledge or information sufficient to form a belief about the truth or falsity of the 
allegations of Paragraph 20 and on that basis denies them. 

21. DIRECTV denies the allegations of Paragraph 2 1 . 

22. DIRECTV admits flat it received a letter from Plaintiff dated February 
20, 2007, which states: "After reviewing your agent we believe that such system, 
and its operation, is very likely covered by one or more claims of the Phoenix 
portfolio in this area." DIRECTV further admits that the letter included an offer to 
license. Except as so specifically admitted, denied, or averred, DIRECTV denies 
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the remaining allegations of Paragraph 22, and avers that Plaintiff rejected 
DIRECTVs good-raith effort to meet with Plaintiff together with the vendors of the 
technology at issue. 

m. jurisdiction and venue 

23. DIRECTV admits that jurisdiction of this Court may be founded upon 
28 U.S.C.§ 1338(a). 

24. DIRECTV admits that it is subject to this Court's personal jurisdiction. 

25. DIRECTV admits that venue is proper in this judicial district 
DIRECTV denies that it has committed acts of infringement within this judicial 
district as required by 28 U.S.C. § 1400 DIRECTV avers that because the accused 
technology is supplied by vendors that are located outside this judicial district, this 
judicial district may not be a convenient forum. 

IV. FIRST COUNT FOR ALLEGED INFRINGEMENT 
OF UNITED STATES PATENT NO. 6.615.172 

26. DIRECTV hereby incorporates, as if fully set forth herein, the answers 
of Paragraph 1 through 25 of this Answer and Affirmative Defenses. 

27. DIRECTV admits that U.S. Patent No. 6,615,172 (the '"172 patent") is 
entitled "Intelligent Query Engine For Processing Voice Based Queries." 
DIRECTV further admits that the '172 patent purports to identify Plaintiff as the 
assignee. Except as so specifically admitted, denied, or averred, DIRECTV lacks 
knowledge or information sufficient to form a belief about the truth or falsity of the 
remaining allegations of Paragraph 27 and on that basis denies them. 

28. DIRECTV denies the allegations of Paragnmh 28. 

29. DIRECTV denies the allegations of Paragraph 29. 

30. DIRECTV denies the allegations of Paragraph 30 
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V. SECOND COT TNT Tim AT T. EGED INFRINGEMENT 
OF UNITED STATES PATENT NO. 7.139.714 

31. DIRECTV hereby incorporates, as if fully set forth herein, the answers 
of Paragraph 1 through 25 of this Answer and Affirmative Defenses. 

32. DIRECTV admits that U.S. Patent No. 7,139,714 <" 714 patent") is 
entitled "Adjustable Resource Based Speech Recognition System." DIRECTV 
further admits that the '714 patent purports to identify Plaintiff as the assignee. 
Except as so specifically admitted, denied, or averred, DIRECTV lacks knowledge 
or information sufficient to form a belief about the truth or falsity of the allegations 
of Paragraph 32 and on that basis denies mem. 

33. DIRECTV denies the allegations of Paragraph 33. 

34. DIRECTV denies the allegations of Paragraph 34. 

35. DIRECTV denies the allegations of Paragraph 35. 

VI. THIRD COUNT FOR AO FGED INFRINGEMENT 
OF UNITED STATES PATENT NO. 7.050.977 

36. DIRECTV hereby incorporates, as if fully set forth herein, the answers 
of Paragraph 1 through 25 of this Answer and Affirmative Defenses. 

37. DIRECTV admits that U.S. Patent No. 7,050,977 (the '"977 patent") is 
entitled "Speech-Enabled Server For Manet Website and Method." DIRECTV 
further admits that the "977 patent purports to identify Plaintiff as the assignee 
Except as so specifically admitted, denied, or averred, DIRECTV lacks knowledge 
or information sufficient to form a belief about the truth or falsity of the allegations 
of Paragraph 37 and on that basis denies them. 

38. DIRECTV denies the allegations of Paragraph 38. 

39. DIRECTV denies the allegations of Paragraph 39. 

40. DIRECTV denies the allegations of Paragraph 40. 
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m FOURTH COUNT FOR ALLEGED INFRINGEMENT 
OF UNITED STATES PATENT NO. 7.225.125 

41 . DIRECTV hereby incorporates, as if fully set forth herein, the answers 
of Paragraph 1 through 25 of tins Answer and Affirmative Defenses. 

42. DIRECTV admits mat U.S. Patent No. 7,225,125 (the "125 patent") is 
entitled "Speech Recognition System Trained With Regional Speech 
Characteristics. 1 ' DIRECTV further admits mat the '125 patent purports to identify 
Plaintiff as the assignee. Except as so specifically admitted, denied, or averred, 
DIRECTV lacks knowledge or information sufficient to form a belief about the truth 
or falsity of me allegations of Paragraph 42 and on that basis denies them. 

43. DIRECTV denies the allegations of Paragraph 43 . 

44. DIRECW denies me allegations of Paragraph 44. 

45. DIRECTV denies me allegations of Paragraph 45. 

46. Paragraph 46 alleges a demand for jury trial as to which no response is 
necessary. 

AFFIRMATIVE DEFENSES 
First Affirmative Defense 

47. Defendants have not infringed, contributed to the infringement of, 
induced me infringement o£ or otherwise directly or indirectly infringed any claim 
of die '172, 714, "977, or 125 patents . 

Second Affirmative Defense 

48. The claims of '172, 714, '977, and '125 patents are invalid for failure to 
satisfy one or more of the conditions of patentability set forth in Title 35 of the 
United States Code, including, bm not limited to, 35 U.S.C. §§ 101, 102, 103, and 
112. 

Third Affirmative Defense 

49. Plaintiff is estopped from asserting its infringement cknns under the 
doc trines of prosecution disclaimer and/or prosecution history estoppel. 
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Fourth Affirmative Defense 

50. On the basis of the prosecution history of patents asserted by Plaintiff 
and related patents, Plaintiffs claims against DIRECTV are barred* in whole or in 
part, by the doctrine of prosecution laches. 

Fifth Affirmative Defense 

51. Plaintiff is barred from recovery for alleged infringement of the '172, 
714, *977, and 125 patents under the doctrine of laches. 

Sixth Affirmative Defense 

52. Plaintiff is barred or limited from recovery iu whole or in part by the 
failure to mark, by itself or by one or more parties licensed to practice the '172, 714, 
*977, or '125 patients as required by 35 US.C. § 287. 

Seventh Affirmative Defense 

53. Because the accused technology is supplied by vendors that are located 
outside this judicial district, this judicial district may not be a convenient forum 

Eighth Affirmative Defense 

54. On information and belief, Phoenix's claims for infringement of the 
'977 patent are barred in whole or in part by its failure to comply with the duty of 
candor before the USPTO. Phoenix misrepresented or omitted material mformation 
in prosecuting the '977 patent The materiality of the information that was omitted 
is confirmed by the fact mat, as explained further below, in each instance the 
reference in question was cited to Phoenix by a patent examiner overseeing the 
prosecution of a patent application seeking to claim related subject matter, and the 
reference was cited as a ground for rejecting the claims of that pending application. 
That demonstrates that a reasonable examiner would have likely considered the 
withheld information relevant in assessing the patentability of the claims here. 
Further, on information and belief Phoenix withheld the information with the intent 
to deceive the USPTO. Phoenix's intent to deceive the USPTO can be inferred from 
the fact that it repeatedly failed to cite material prior art of which it was made aware 
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during the course of prosecuting related applications. Illustrative examples of such 
Mures to disclose material prior art of which DIRECTV is currently aware are 
discussed below. As a result of at least these omissions, the *977 patent is 
unenforceable due to inequitable conduct. 

55. Persons with a duty of candor to meUSPTO with respect to the *977 
patent included the prosecuting attorney, J. Nicholas Gross, the alleged inventors, 
Ian M. Bennett, Bandi Ramesh Babu, Andra Pradesh, Kishor Morkhandikar, Pallaki 
Gururaj, and other persons substantively involved in the prosecution of me *977 
patent 

56. During the time mat the *977 patent was pending before the USPTO, 
Phoenix was aware of US. Patent No. 5,615,296 to Stanford. On information and 
belief; persons with a duty of candor became aware of me Stanford patent no later 
than May of 2002, when me Examiner in the prosecution of U.S. Patent No. 
6,665,640 (the w 640 patent") mailed an Office Action rejecting the claims of the 
"640 patent, based in part on obviousness over the Stanford patent. 

57. After May of 2002, Phoenix submitted no less man fiw IrJbrmation 
Disclosure Statements. Not one disclosed the Stanford patent. Phoenix also twice 
amended its claims, but did no t make any menti on of the Stanford patent when 
doing so, despite the tact mat Phoenix had attempted at length to distinguish the 
Stanford patent in the "640 patent prosecution. 

58. The '977 patent reflects on its face that the Stanford patent was never 
considered by the Examiner during its prosecution Notably, the attorney 
prosecuting both the '977 patent and tie '640 patient was the same: J. Nicholas 
Gross. By intentionally failing to 

inequitable conduct, and the '977 patent is unenforceable. 

59. During the time mat the '977 patent was pending before the USPTO, 
Phoenix was aware of U.S. Patent No. 5,737,485 to Flanagan. On information and 
behe£ persons with a duty of candor became aware of the Flanagan patent no later 
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than September of 2001 , when the Examiner in the prosecution of U.S. Patent No. 
6,633,846 (the ,w 846 patent") mailed an Office Action rejecting the claims of the 
'846 patent, based in part on obviousness over the Flanagan patent. 

60. After September of 2001, Phoenix submitted a half-dozen mformation 
Disclosure Statements. Not one disclosed the Flanagan patent. Phoenix also twice 
amended its claims, but did not make any mention of the Flanagan patent when 
doing so. 

61. The 977 patent reflects on its face that the Flanagan patent was never 
considered by the Examiner during its prosecution. Notably, the attorney 
prosecuting bom the »977 patent and the *846 patent was the same: I Nicholas 
Gross. By intentionally failing to submit this material reference, Phoenix committed 
inequitable conduct, and die *977 patent is unenforceable. 

62. During die time mat the *977 patent was pending before the USPTO, 
Phoenix was aware of U.S . Patent No. 5,265,014 to Haddock. On information and 
belief persons with a duty of candor became aware of the Haddock patent no later 
than September of 2001, when the Examiner in the '846 patent prosecution mailed 
an Office Action rejecting the claims of the '846 patent, based in part on 
obviousness over the Haddock patent. 

63. After September 200 1 , Phoenix submitted a half-dozen Information 
Disclosure Statements. Not one disclosed the Hadttock patent Phoenix also twice 
amended its claims, but did not make any mention of the Haddock patent when 
doing so . 

64. The '977 patent reflects on its face that the Haddock patent was never 
considered by the Examiner during its prosecution. Notably, the attorney 
prosecuting both the '977 patent and me '846 patent was me same: I Nicholas 
Gross. By intentionally failing to submit this material reference, Phoenix committed 
inequitable conduct, and the '977 patent is unenforceable. 
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65. During the time mat me "977 patent was pending before the USPTO, 
Phoenix was aware of U.S. Patent No. 5,540,589 to Waters. On information and 
belief persons with a duty of candor became aware of the Waters patent no later 
than September of 2001, when the Examiner in the '846 patent prosecution mailed 
an Office Action rejecting the claims of the '846 patent, based in part on 
obviousness over the Waters patent 

66. After September 2001, Phoenix submitted a half-dozen Infonnation 
Disclosure Statements. Not one disclosed the Waters patent Phoenix also twice 
amended its claims, but did not make any mention of the Waters patent when doing 
so. 

67. The '977 patent reflects on its face that the Waters patent was never 
considered by tiie Examiner during its prosecution. Notably, me attorney 
prosecuting both the *977 patent and the '846 patent was the same: J. Nicholas 
Gross. By intentionally failing to submit this material reference, Phoenix committed 
inequitable conduct, and the '977 patent is unenforceable. 

68. During the time that the *977 patent was pending before the USPTO, 
Phoenix was aware of U.S. Patent No. 6,336,090 to Chou. On information and 
belief, persons with a duty of candor became aware of the Chou patent no later than 
May of 2002, when the Examiner in the '846 patent prosecution mailed an Office 
Action rejecting the claims of the '846 patent based in part on obviousness over the 
Chou patent 

69. After May of 2002, Phoenix submitted no less than five Information 
Disclosure Statements. Not one disclosed the Chou patent. Phoenix also twice 
amended its claims, but did not make any mention of the Chou patent when doing 
so. 

70. The '977 patent reflects on its face that the Chou patent was never 
considered by the Examiner dining its prosecution. Notably, the attorney 
prosecuting both the '977 patent and the '846 patent was the same: J. Nicholas 
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Gross. By intentionally Ming to submit this material reference, Phoenix committed 
inequitable conduct, and the *977 patent is unenforceable. 

71 . During the time that the *977 patent was pending before the USPTO, 
Phoenix was aware of U.S. Patent No. 5,983,190 to Trower. On information and 
belief; persons with a duty of candor became aware of the Trower patent no later 
than May of 2002, when the Examiner in the '640 patent prosecution mailed an 
Office Action rejecting the claims of the '640 patent, based in part on obviousness 
over the Trower patent. 

72. After May of 2002, Phoenix submitted no less than five Information 
Disclosure Statements. Not one disclosed the Trower patent. Phoenix also twice 
amended i ts claims, but did not make any mention of the Trower patent when doing 
so. 

73. Hie '977 patent reflects on its fece mat the Trower patent was never 
considered by the li&ammer during its prosecution. Notably, the attorney 
prosecuting bom the '977 patent and the '640 patent was the same: J. Nicholas 
Gross. By intentionally failing to submit mis material reference, Phoenix committed 
inequitable conduct, and me '977 patent is unenforceable . 

PRAYER FOR RELIEF 
WHEREFORE, DIRECTV prays for judgment as follows : 

(a) That me Court enter judgment against Phoenix and in favor of 
DIRECTV and mat the Court dismiss the Amended Complaint with prejudice. 

(b) That Phoenix take nothing by reason of its Amended Complaint 

(c) That the Court find mat no claim of U.S. Patent Nos. 6,61 5, 172^ 
7,139,714, 7,050,977, and 7,225,125 has been, or is, infringed willfully, 
deliberately, or otherwise by DIRECTV . 

(d) Ibat the Court find that U.S. Patent Nos. 6,61 5, 172^ 7,139,714, 
7,050,977, and 7,225,125 are invalid. 

(e) That the Court find mat US. Patent No. 7,050,977 is unenforceable. 
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(f) That the Court declare this case to be an exceptional case under the 
provisions of 35 U.S.C. § 285, and that DIRECTV be awarded the cost of suit and 
reasonable attorneys' fees. 

(g) That the Court grant DIRECTV such other and further relief to which 
they may be entitled. 

DATED: March 3 1,2008 ^r^|^^UEL URQUHART OLIVER & 

Jty£\/StmmM Andmm 

Steven M Anderson 

Attorneys for The DIRECTV Group, Inc. 
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DEMAND FOR JURY TRIAL 

DIRECTV hereby demands a trial by jury of all issues so triable in this action. 



DATED: March 3 1,2008 QUINN EMANUEL URQUHART OLIVER & 

HEDGES, LLP 



By /s/Stewn M Anderson 
Steven M. Anderson 



Attorneys for The DIRECTV Group, Inc. 
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